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OF 


THE DECISIONS 


OF 


THE SUPREME COURT OF ALABAMA. 


JANUARY TERM, 1836. 


DARRINGTON et al. versus BORLAND 


POINTS INVOLVED IN THE DECISION OF THIS CAUSE. 


As to decrees in Chancery, where parties have not an- 
swered; or have not been served mith process. 

As to the service of process upon a personal represen- 
tative, before decree. 

As to decree, appointing guardian, ad litem, to defend. 

As to the satisfaction of debts of a testator, out of his 
realty, in the possession of his hewrs, trrespective of 
a charge of the debts, by mill, upon the lands. 

As to a charge of debts, by mill, upon the realty, and, 
what words amount thereto. 

As to the effect of a judgment against an executor, to 
charge heirs and devisees. 

As to the effect of such judgment, upon the statute of 
non-claim. 

As to the transfer of matters, by a Chancellor; to the 
master. 
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As to the construction of the act of 1806, subjecting 
lands of testator or intestate to payment of debts. 
As to the effect of a devastavit, to defeat a charge, by 
mill, of debts, upon the realty. 

As to a certified copy of a will, as evidence of the va- 
hdity of will and probate. 

As to notice and terms of sale of lands, under a decree 
in Chancery. 


1. Where a bill is filed by a creditor, for the object of subjecting 
the lands of a testator, in the possession of heirs and devi- 
sees, to the payment of his debt; no decree can be rendered, 
until after service of process upon the personal representa- 
tive, if within the jurisdiction of the court, or publication, 
if non-resident. 

2. Nor can a decree be rendered, in such a case, against part of 
the defendants, before a decree pro confesso, as to every par- 
ty, served with process, who has not answered. 

3. It is essential to the action of a guardian, adlilem, to minors 
interested in a cause, that a decree should be had, appoint- 
ing him such guardian: and, the answer of a stranger, styl- 
ing himself so, is not sufficient to avoid the necessity of a 
decree, appointing him such. 

4. Chancery will not.entertain a bill, filed by a creditor, alleg- 
ing a waste of the personal estate of a testator, by the execu- 
tor, and seeking to subject the lands of the testator, in the 
possession of heirs and devisees, to the payment of his debt, 
(no charge of the debt being made by will, upon the realty,) 
except it be averred, and proved, that the executor and his 
sureties are insolvent; and, that all remedy, at law, has been 
exhausted against them. 

5. But, in case of a charge, by will, of the debts of a testator, 
upon his realty, a trust is created, which it is the province of 
equity to enforce: and, in such case, there is no necessity, 
to allege or prove the actual pursuit of the remedies at law; 
or facts in excuse thereof. 

6. In a proceeding, in Chancery, to subject the lands of a tes- 
tator, in the possession of the heirs and devisees, to the pay- 
ment of debts; a judgment obtained against the executor, is 
no evidence to charge the heirs and devisees. 

7. But, such judgment would be sufficient evidence of a present- 
ment of the demand, within the time prescribed by the statute 
of non-claim, if the demand were not otherwise liable to that 
objection. 
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8. But, it is competent, for the Chancellor, to transfer to them as- 
ter, the duty of receiving proofs of the debts of the testator; 
but such proof must he established according to the rules of 
evidence, and all parties in interest’ must have an opportuni- 
ty, to appear and contest the proofs offered. 

9. And, it seems, that on such reference to the master, the sta- 
tute of limitations; or, that of non-claim, may be well urged, 
against any demand submitted to him. 

10, Where, in such case, the order of reference is to the masteér, 
to report the proofs, questions, as to their sufficiency, are 
open. 

11. But, where the order requires the master, to ascertain and 

report the debts, the report is to be taken as true, unless ex- 
ceptions be taken before the master. 

12. Where the will of a testator, after expressing an intention 
of disposing of all his earthly estate, recited, that his just debts 
should be paid, previous to any distribution of the estate among 
ihe representalives—held, that the will was entitled to a con- 
struction, charging the debts of the testator upon his realty. 

13. The effect of the act of 1806, subjecting the lands of a de- 
ceased testator or intestate, to the payment of his debts; 
destroys all distinction between a general express trust, crea- 
ted by will, (or an implied general trust in the devisees;) and 
a special trust, designating by schedule, the particular debts 
of the deceased. 

14. Semble—the just construction of this statute, is to make the 
lands of the testator, or intestate, liable to the debts, no mat- 
ter how devised, or into whose possession passed; unless sold 
by a decree of the Orphans’ Court, or of Chancery: or, un- 
less where sold by a trustee, (authorised, either expressly or 
impliedly, by the will,) the sale is bona fide, and the proceeds 
are actually applied to the payment of the debts: which appli- 
cation the purchaser, or those claiming under him, must af- 

‘ firmatively show. 

15. Under this statute, a decree cannot be rendered, for the 
rents and profits of lands, in the possession of the heirs 
or devisees. And, it seems, that where such debts, are charg- 
ed by will upon the realty,no execution could go against 
the profits, until, after the sale of the lands, a deficit should 
be declared. 

16. A testator may devise his realty, in such terms, as to sub- 
ject it at all events, tothe payment of his debts: and where a 
charge of the debts of a testator, upon his realty, is uncon- 
ditional, a devastavit, by the executor, will not defeat it. 

17. Under our statutes, a certified copy of a will and probate, 
is evidence both of the validity of the will, and of ,the cor- 
rectness of the probate, while the decree of the Orphans’ 
Court remains unreversed. 
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18. A reasonable notice in the sale of lands, under a decree of 
Chancery, (subjecting them to sale, for the payment of the 

“debts of the testator,) is all that can be required; and such 
sale may be ordered, in the discretion of the Chancellor, for 
cash, or on credit. 


This was a bill in Chancery, filed in Monroe Cir- 
cuit Court, by Abraham Borland, against Zeno Phi- 
lips, Wray Philips, Reuben Saffold, and Mary, his 
wife, John C. Philips, Sidney Philips, Francis H. 
Philips, Amarinth Philips, Elizabeth Harrison, Jo- 
seph King, John Darrington, James D. Godbold, and 
Joel E. Cannon, heirs, and devisees, and parties in 
interest, in the estate of Joseph Philips, deceased. 

The object of the bill, was to subject certain of 
the lands of the testator, in the possession of the de- 
fendants, to the payment of a debt due by the said 
Joseph Philips, to the complainant. 

The bill set forth many facts and allegations, 
which it is not deemed essential, to a history of the 
cause, as determined, to notice. ‘Those material to be 
shewn, were, that Joseph Philips, in his life-time, to 
wit, on the fourth day of November, 1818, made, 
and delivered to the complainant, for a valuable con- 
sideration, a certain promissory note, for the sum of 
five thousand dollars; that, in 1820, or 1821, the 
said Joseph Philips departed this life, possessed of a 
large real and personal estate—of the probable value 
of twenty or thirty thousand dollars; that said Phi- 
lips executed his last will and testament, which was 
in the words following, that is to say : 

“In the name of God, Amen! I, Joseph Phi- 
lips, of the County of Clarke, and State of Alabama, 
being sick of body, but of. sound mind, and of dis- 
posing memory ; and, calling to mind the uncertainty 
of human affairs, and being desirous to dispose of all 
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such earthly estate it has pleased God to bless me 
with—I five an eath the same, in manner fol- 
lowing, viz: Ist. I will, that all my just debts 


should be paid, previous to any distribution of my 

estate between my legal representatives, except so 

much as may be necessary for the support and edu- 
| | ee Al er TI 1 


cation of my children . Having already pro- 
vided for my two daughters, Elizabeth Harrison 
and Mary Saffold. as liberally as J feel myself able 
and willine to ao. | ine refore o1Vve 1 hee veath to 
each of them, one d r. 3dly. I give and bequeath 
all my estate, both real and personal, to be equally 


| 


divided between my other children, viz: four sons, 
Zeno, Wray, John C., and Sidney; and two daugh- 
ters, Frances H., and Amarinth. 4thly. I ordain 
and appoint Reuben Saffold, Esq. and my two sons, 
Zeno and Wray, executors of this, my last will and 
testament.” Witness, &c. 

That, Zeno Philips, son of the testator, qualified, 
and gave bond, with sureties, who had become insol- 
vent: that, after the decease of Joseph Philips, and 
the qualification of Zeno Philips, to wit, on the 12th 
day of February, 1822, the complainant commenced 
an action, at law, upon the aforesaid promissory note, 
upon which he subsequently recovered judgment : 
that, pending the said suit, at law, upon the said note, 
and from the death of Joseph Philips, up to the time 


_ of the rendition of the said judgment, Zeno Philips 


had continued in possession of the unimproved lands 
of said estate; and, of the personal property gener- 
ally: that judgments at law, had been rendered 
against said Zeno Philips, as executor, in favor-of 
the Tombeckbee bank; and that, in addition there- 
to, the said Zeno Philips had confessed a judgment 
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in favor of one King—all with a view, as was alleg- 
ed, to defraud the complainant. ‘That, the said Ze- 
no Philips, and the said King, had concerted toge- 
ther, for the purpose of effecting a sale of the person- 
al estate of the said Joseph Philips, at an under va- 
lue ; whereby the same was retained in the posses- 
sion of Zeno Philips: that, Zeno Philips had given 
to Godbold, the then sheriff of Monroe county, a ne- 
gro, belonging to the estate, in payment of his fees: 
and that this act was in fraud of the rights of the 
complainant, as a creditor of the estate. 

The bill further alleged, that the said Zeno Phi- 
lips had fraudulently represented the estate of Jo- 
seph Philips, insolvent; and had taken off the pro- 
perty of the estate beyond the limits of the State of 
Alabama. ‘That Joseph Philips died possessed of 
many large and valuable tracts of land, which were 
described, at length; and, that he held, in his life- 
time, many certificates of purchase, on which, por- 
tions of the purchase money had been paid; and, up- 
on some of which, patents were afterwards granted, 
by the United States, to the heirs of Joseph Phi- 
lips. 

The bill, after setting forth many allegations, re- 
specting the sales, relinquishments and transfers, of 
certain of the lands of Joseph Philips, and charging 
Darrington, together with King, and Wray and Ze- 
no Philips, with a fraudulent participation therein ; 
contained a special prayer, for relief—seeking a sale 
of the estate, in satisfaction of the debt. 

The record disclosed the service of subpoena on 
Saffold, Wray Philips, Elizabeth Harrison, Godbold, 
King, Darrington, Frances H. Philips, and Amarinth 


Philips. 
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Saffold, by his answer, admitted the death, the 
will, and the debt due the complainant, to an amount 
unknown to the defendant—denied any participation 
in the acts of the executor, or the receipt of any 
property from the said Zeno Philips, except a por- 
tion which had come dona fide, into the possession of 
the defendant, and for valuable consideration—admit- 
ted the possession of lands, held under certificates, 
by the executor, one fourth of the purchase money 
on which, only, had been paid; and, which the exe- 
cutor had determined to relinquish ; but, that the va- 
lue thereof, had been accounted for to the estate, in 
disbursements, made by the defendant, for the minor 
heirs of said Joseph Philips. 

Darrington, in his answer, alleged, that at the time 
he purchased lands of the said Zeno Philips, he did 
not know, that the estate of the said Joseph Philips was 
insolvent—admitted, having bought certain lands of 
the executor, for fair and valuable consideration ; the 
right to sell which, the said Zeno informed him, he 
derived under a special statute; and, which informa- 
tion was confirmed by counsel, whom the defendant 
consulted on the subject—denied all combination and 
fraud, and all knowledge, as to the claim of the com- 
plainant. 

The answer of Elizabeth Harrison, submitted a 
demurrer—denied all combination; and all interest, 
as a devisee. 

The answer of King, averred the indebtedness of 
the estate of Joseph Philips, to a firm, with which 
he was connected—contended, that the confession of 
judgment, by the executor, Zeno Philips, was fair 
and bona fide; and intended to put the defendant on 
an equal footing with the other creditors of the es- 





LA ALLELE LALLA AL A OE a OE INES. a tg 











16 





CASES DETERMINED 





DARRINGTON et al. vs. BORLAND. 





tate: his answer further explained his transactions 
with the executor; and denied all and every fraudu- 
lent combination. 

Samuel M’Coll, guardian, ad item, for the minor 
heirs of Joseph Philips, answered, generally ; deny- 
ing the allegations of the bill, and insisting on proof. 

It did not appear, from any part of the record, that 
any decree had been made, appointing a guardian ad 
litem, for the minor heirs. 

After an interlocutory decree, requiring the mas- 
ter to ascertain and report the debts due by the said 
Joseph Philips; and, after many voluminous refer- 
ences to, and report and accounts, stated by the mas- 
ter, a final decree was rendered upon the bill, an- 
swers, and master’s report. 

The final decree, after reciting, that it appeared, 
from the master’s report, that no creditors had filed 
claims against the estate of the said Joseph Philips; 
and, that there was due to the complainant, seven 
thousand four hundred and eighty-three dollars and 
thirty-three cents, with interest thereon, making the 
aggregate sum of twelve thousand six hundred and 
thirty-eight dollars and forty-three cents; and that 
there was no personal estate, out of which to dis- 
charge the same: and, further, that the said Jo- 
seph Philips died, possessed of divers tracts of land, 
purchased by the said deceased, and finally paid out, 
with the assets of the testator ; and, in part, convey- 
ed, by the executor, to John Darrington, Elizabeth 
Harrison, and, in part, patented to certain of the 
heirs of said Joseph .Philips—then it was ordered, 
adjudged and decreed, that the said lands, (all which 
were described,) should be sold, to satisfy the com- 
plainant’s demand; or so much as might be neces 
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sary—authorising the master to effect a sale, on thir- 
ty days’ notice; andto make titles. Also, that Dar- 
rington should pay fifieen hundred and thirty-one 
dollars, and twenty-five cents, to the master, for the 
use of the complainant, being the rents and profits 
of certain land, held by him, under the executor.— 
The decree further dismissed the bill, as to Saffold 
and wife, King, Cannon and Godbold. 

The case having been brought into this Court, by 
writ of error, the following assignments were made, 
and insisted on, for a reversal of the cause. 

First. That the court erred in rendering a decree 
for the complainant, the bill containing no equity 
upon its face. 

Second. In proceeding to render a decree, with- 
out proper steps having been taken to bring Zeno 
Philips before the court. 

Third. In rendering a decree, without having ap- 
pointed a proper guardian, ad litem, for the infant de- 
fendants. 

Fourth. In proceeding to render a decree, with- 
out the cause having been regularly set, for hearing. 

Fifth. In rendering a decree, without a judgment, 
pro confesso, having been taken against such of the 
defendants, as had not answered. 

Sixth. In-rendering the interlocutory decree. 

Seventh. In confirming the report of the master. 

HKighth. In overruling the exceptions, filed to the 
master’s report. ; 

Ninth..In overruling the motions, to dismiss the 
bill. 

Tenth. In rendering a decree for the complain- 
ant, without evidence taken in the cause, to support 

3 v. P. 3 
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the allegations of the bill; and to disprove those of 
the answer. 

Eleventh. In rendering a decree for the complain- 
ant, without sufficient and legal proof, that any debt 
was due to the complainant; or, that it was duly 
presented to the executor; and, within proper time. 

Twelfth. In rendering a decree, without it having 
been shewn, that the complainant had pursued all 
remedy, at law, unsuccessfully ; or proper excuse for 
the omission. ' 

Thirteenth. In decreeing a sale of the realty with- 
out having first taken an account of the personalty. 

Fourteenth. In decreeing a sale of the realty, 
without an account of the value of the real estate, 
which had heen applied to the payment of the debts; 
and, of the rents and profits thereof. 

Fifteenth. In decreeing a sale of lands claimed 
by Darrington, one of the defendants. 

Sixteenth. In decreeing a sale of lands claimed 
by Elizabeth Harrison. 

Seventeenth. In decreeing a sale of the lands, pa- 
tented to the heirs of Joseph Philips. 

Eighteenth. In rendering a decree against Dar- 
rington, for the rents and profits of the lands held by 
him. 

Nineteenth. In decreeing a sale of the lands, for 
cash. 

Twentieth. In decreeing a sale of the lands, on 
thirty days’ notice. . 


The case was argued by Mr. Hopkins and Mr. 
Stewart, for the plaintiffs in error; and by Mr. Coop- 
er, for the defendaat. 
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TuorNToN, J.—This is a writ of error, brought 
by the plaintiffs, to reverse a decree in Chancery, 
rendered against them, in the Monroe Circuit Court. 
The bill of complaint contains multifarious charges, 
which are substantially embraced in the following 
statement : 

That the complainant was a creditor of Joseph 
Philips, deceased, upon an account, which is set forth 
at large in the bill. That the said Philips died, on 
the day of ————,, having made a last will 
and testament, an authenticated copy of which, with 
the certificate of probate, is made an exhibit, in the 
following words: , 

“In the name of God, Amen! I, Joseph Phi- 
lips, of the County of Clarke, and State of Alabama, 
being sick of body, but of sound mind, and of dis- 
posing memory ; and, calling to mind the uncertainty 
of human affairs, and being desirous to dispose of all 
such earthly estate, as it has pleased God to bless me 
with—I give and bequeath the same, in manner fol 
lowing, viz: Ist. I will, that all my just debt 
should be paid, previous to any distribution of my 
estate between my legal representatives, except so 
much as may be necessary for the support and edu- 
cation of my children. 2dly. Having already pro- 
vided for my two daughters, Elizabeth Harrison 
and Mary Saffold, as liberally as I feel myself able 
and willing to do, I therefore give and bequeath to 
each of them, one dollar. 3dly. I give and bequeath 
all my estate, both real and personal, to be equally 
divided between my other children, viz: four sons, 
Zeno, Wray, John C., and Sidney; and two daugh- 
ters, Frances H., and Amarinth. 4thly. I ordain 
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and appoint Reuben Saffold, Esq. and my two sons, 
Zeno and Wray, executors of this, my last will and 
testament.” Witness, &c. 

That letters testamentary were granted to Zeno 
Philips, alone, who is alleged, in the bill, to be a ci- 
tizen of the County of Monroe; against whom, suit 
was instituted, by the complainant, on the demand 
aforesaid, on the 12th day of February, 1822, in the 
Circuit Court of said County; and a judgment ob- 
tained therein. That a large portion of the person- 
al estate of the deceased testator, was wasted and em- 
bezzled, by the said Zeno; and, that, owing to the 
fraudulent conduct of the said Zeno, and others, 
charged with participation in the devastavit of the 
assets, none can be found, to satisfy his demand. 

The bill, also charges, that the said Joseph died, 
seized of a large landed estate, which consisted of 
certificates of purchase from the United States ; and 
that, without any order of sale from the Orphans’ Court, 
or any other authority to do so, theysaid Zeno fraudu- 
lently transferred the same to various persons; and, 
among others, to the plaintiffs in error. That, pa- 
tents have been obtained from the government, in ma- 
ny instances, to the heirs, generally, of the said Jo- 
seph, for sundry tracts of land, paid for, by the said 
certificates. 

The bill prays for a discovery, in regard to the 
premises, and that the lands of the deceased may be 
subjected to the payment of the debt of the com- 
plainant. ‘ 

Of, the defendants, against. whom thg decree was 
pronounced, who are the plaintiffs in error, and in 
relation to whom, it is alone, proper, now, to consi- 
der this cause, Darrington answered, denying all the 
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allegations of fraud with which he is charged—ad- 
mitting, that he purchased from his co-defendant, 
Zeno, sundry certificates of purchase, of the estate 
of the deceased testator; but, he insists, that he pur- 
chased in good faith, for an adequate consideration— 
relying, as he avers, upon the competency of Zeno, 
to transfer them, by virtue of an act of the legisla- 
ture of 1821, authorising the executor of Joseph Phi- 
lips, to sell and transfer certain certificates of land, 
therein named. 

Mrs. Harrison, by her answer, admits the pur- 
chase, made by her, from Zeno—disclaims any inte- 
rest, as heir, or devisee, under the will of her father 
—insists, that she is a bona fide purchaser, for valu- 
ble consideration; and, relies, also, upon the act of 
1821, as conferring the power to sell upon the acting 
executor of her father. 

The four minor defendants, as they would appear 
to be, answer, by Samuel M’Coll, who, by no order 
or decree of the Court, disclosed in the record, was 
appointed their gaurdian, ad htem; though the an- 
swer purports to be in virtue of such appointment. 

Zeno Philips does not appear, from the record, to 
have been served with a subpoena. No answer is 
filed by him: no judgment, pro confesso, taken against 
him—nor any means used, to make him a party to 
the cause, so as to render him liable to the decree. 

Wray Philips did not answer; nor does it appear 
that a judement, pro confesso, was. taken against him. 

In this stage and state of the casé, an interlocuto- 
ry decree was rendered, ordering notiee to be given 
to all the creditors, to come forward, and prove their 
claims—an account to be taken, of the debts due 
from the estate of the deceased testator—an account 
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of the personal estate, if any, of the said estate ; and, 
of the location, quantity, and yearly rent, or value of 
the real estate, &c. 

By the final decree, the bill was dismissed, as to 
Saffold and wife, Butler and King, Cannon and God- 
bold ; and certain lands, therein specified, decreed to 
be sold, in satisfaction of the complainant’s debt : as, 
also, the sum of dollars, to be paid by Darring- 
ton, being the rents and profits of portions of the 
real estate, while in his possession, as reported by 
the master. 

The record does not shew, that there was any oth- 
er evidence; but, that the cause was heard, upon the 
bill, answers and master’s report. 

From this brief history of the case, it is apparent, 
that many irregularities have intervened—for which 
the propriety of the decree may be justly assailed. 
In the first place, in whatever light the case may be 
viewed, the personal representative of the deceased, 
is an essential party ; and no decree could regularly 
be pronounced against the other defendants to the 
bill, until, by service of process upon him, if he be 
alive, and within the jurisdiction of the court (which 
facts, the bill, in this case, expressly avers; ) or, if non- 
resident, by publication, according to the statute, he 
had been notified of the proceeding—or, had, volun- 
tarily, answered the complaint. Even in the case 
of an express lien, by mortgage of realty, if the 
mortgagee seek a sale of the lands, he must make 
the personal representative of the deceased mortga- 
gor, as well as his heir or devisee, a party to his bill.» 

As the personal property, in every case, unless 
where the testator unequivocally exonerates it, by 
the provision of other means, is primarily and natu- 
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rally applicable to the payment of his debts, the per- 
sonal representative, who, alone, is cognizant of it, 
ought to be a party, wherever any account of it is ta- 
ken. In all cases, too, he is the proper person to 
pay the debts.—They are required, within a certain 
time, to be presented to him; and, he may have paid 
them, without the knowledge of the heir or devisee. 

Of the same nature with this omission to make 
the executor a party, is the failure to take the bill, 
pro confesso, against Wray Philips; as, also, the ab- 
sence of any decree, appointing a guardian, ad litem, 
for the minor devisees. , The answer, by Samuel M’- 
Coll, styling himself their guardian, is not suffi- 
cient.* 


For irregularities, of the description above notic- 525 


ed, it is the practice of appellate courts, to reverse 
and remand the cause, if there be equity in the bill; 
and if upon the whole record, the complainant would 
otherwise be entitled to the relief which he seeks.— 
It becomes our duty, then, to proceed to the investi- 
gation of the essential merits of the cause. 

The view, which we are now called upon, to take 
of it, is greatly restricted, compared with that pre- 
sented, by the record, to the Court below. The de- 
cree, which is only appealed from, by those of the 
original defendants, against whom the bill was not 
dismissed, is not, now, sought to be disturbed; ex- 
cept so far as it affects their interests in the real es- 
tate of Joseph Philips, deceased, which they hold, as 
his devisees, or by contract of purchase, with Zeno 
Philips, who was executor of the will, and also one 
of the said devisees. 

Various errors are assigned upon this record, and 
a multitude of points have been urged, in the argu- 
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ment, on both sides, with a zeal and ability worthy 
of the gentlemen who conducted it. It isthe duty 
of counsel, to urge every matter, which may even, 
probably affect the determination of a cause. But, 
as regards the court, though all should be heard 
with respectful attention, yet, perhaps their duty is 
best observed by adjudicating only such as are ne- 
cessarily involved in the decision. I will endeavor 
to embrace all such, in the view which I propose to 
take of the case, under two heads: first, asthe case of 
‘a creditor seeking satisfaction of a debt, out of the 
real estate of a deceased debtor, irrespective of any 
charge of his debts, by will, upon his realty ; and, se- 
condly, as that of a creditor seeking to subject the 
same, under a charge in the will 
As a preliminary matter, applicable, alike, in ei- 
ther of those aspects of. the cause, it may be best, 
here, to consider the character of certificates of pur- 
chase. of land, from the general government: how 
far, and under what circumstances, they constitute 
real estate. There can be no doubt, that these terms 
embrace lands held in this manner, just as in a simi- 
- lar case of purchase from an individual, though the 
purchase money were not all paid, or deed executed to 
the yendee. In the use of the terms, by the testator, 
in this case, nothing else could have been intended — 
for, it appears, that he had no other real estate, than 
of this kind. I apprehend, too, that whenever any 
such certificates have heen rendered available towards 
the clearing out, or paying for any tract or parcel of land, 
by an appropriation under the act of congress, authoris- 
ing their translation, such tract or parcel of land con- 
tinues subject to the creditors, as the real estate of 
the testator or intestate, who died possessed of them, 





JANUARY TERM, 1836. 





DARRINGTON et al. vs. BORLAND. 


- 
~~ 





exactly in the proportion of the certificates thus ap- 
plied. The facts, that the transfer of such certifi- 
cates, has been made, for valuable consideration, in 
the form prescribed; and that patents have been ob- 
tained for the lands, to which they have been applied, 
by the transferees, will not vary the case. 

The position, that a patent obtained under such 
circumstances, is a shield to the purchaser, is not te- 
nable. The principle of equity, that he who unites 
the legal, with an equitable title, must prevail against 
one having a bare equity, is not applicable. The 
maxim, caveat emptor applies with all its fofce.— 
The law in favor of creditors, is a monumented in- 
dex, warning every one to beware, who is about to 
purchase the real estate of a deceased ; and, if he 
purchase, the land remains encumbered with the lia- 
bility, just as though a regular mortgage were spread 
upon the records of the country. 

In connection with these preliminary suggestions, 
which are, indeed, but the anticipated results of con- 
siderations, intended to be more fully exposed, I will 
here remark, in relation to the act of 1821, entitled 
“An act to authorise the executor of Joseph Philips, 
deceased, to sell and transfer certain certificates of 
land, therein named,” that so far as this record dis- 
closes, no title has been acquired, in virtue of that 
act—for, (waiving all other objections,) with regard 
to this mode of sale, as of any other, of the real es- 
tate of a deceased, upon well established principles, 
it is incumbenton him, who relies upon it, to shew, 
affirmatively, that all the prerequisites, which are so 
many guards, interposed for the safety of the credi- 
tor, like conditions precedent to auy title, have been.4 wheat 
strictly complied with.* ad 

3v. P 
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Having premised thus far, I will proceed to con- 
sider the case, in the order above stated. 

From the nature of the debt sought to be satisfied, 
it being, as set forth in the bill, a promissory note— 
upon the principles of the common law, there is no 
recourse of any kind, upon the real property of the 
deceased, for its discharge; except so far as, by his 
will, it may have been charged upon therealty. By 
that law, real estate was only subjected, in the hands 
of the heir, where he was bound, eo nomine, in the 
obligation of the ancestor. If it were aliened, before 
any suit brought, it was discharged in the hands of 
the vendee of the heir; and, when devised, there 
was no recourse, whatever, against the lands, in the 
hands of the devisee. 

As early as the year 1806, these features of the 
common law, were all abolished. By an act of that 


Aik. Dig. year,* after providing, “that the goods and chattels, 


or personal estate of any. person, deceased, whether 
testator or intestate, shall stand chargeable with 
the payment of all the just debts, and funeral ex- 
penses of the deceased, and the charges of settling 
the said estate:” it was further enacted, “that the 
lands, tenements and hereditaments of the testator 
or intestate, shall stand chargeable with all the debts - 
of the deceased, over and above what the personal 
estate shall be sufficient to pay, as aforesaid.” By 
that act, all distinction, between debts by simple con- 
tract, and by specialty, is destroyed. All the credi- 
tors of the deceased debtor are entitled, in the event 
specified, of an insufficiency of the personal proper- 
ty, to be satisfied, out of the real—whether in the 
hands of the heir, or of the devisee of the deceased 
debtor; or, even, of the ona fide aliences of either. 
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By the same act above recited, the executor or 
administrator is empowered, where the real and per- 
sonal estate are both, together, shewn by him, to the 
satisfaction of the Orphans’ Court, to be insufficient 
to pay all the debts of the deceased, to sell the real 
estate, by order of that Court, and divide the proceeds, 
pro rata, among the creditors. 

By a subsequent act, passed in 1822,* it is enact- (Aik Dig. 
ed that it shall be lawful, for an executor or adminis- 
trator, who has not power, by the will, to sell real 
property, to file a petition in the County Court, set- 
ting forth, that the personal estate of his testator, or 
intestate, is not sufficient for the payment of the just 
debts, &c.; and, according to the rules prescribed by 
the said act, a sale will be decreed to be effected, by 
commissioners appointed for that purpose. 

These laws give the extent of the liability of the 
lands of a deceased debtor, to his creditor, and are 
all, which, at the time of the filing of this bill, point- 
ed out any mode by which they could be reached.— 
It is apparent to my mind, that the remedies for 
obtaining the right. conferred by the first act, are 
not conclusively limited to those pointed out by it, 
and the latter one of 1822. 

The first of these acts only allowed the sale of 
real property, where there was a total insolvency, or 
insufficiency of both real and personal estate; mak- 
ing no provision for the case, where there was not 
an insolvency; but, where, though the personalty, 
alone, could notjmeet the demands of creditors, yet, 
a portion only of the realty would be requisite for 
that purpose. The last act removed that defect in 
the former; but, still did not provide a sufficient re- 
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medy: for, in case of the failure of the executor or 
administrator, to apply for the sale of tlie real pro- 
perty, when needed, there would be no redress; and 
the benefit conferred by the act of 1806, subjecting 
the lands of the deceased, would utterly fail. 

It is true, that by express legislation, subsequent 
to the passage of the above cited acts, and, also, since the 
filing of this bill, the failure of the executor or adminis- 
trator ,toapply for the sale of the real estate, within three 
months after declaring the estate insolvent, has been 
declared a devastavit; and, though it may be doubt- 
ed, whether in every case, and without such a sta- 
tutes the failure to apply for its sale, when needed, to 
pay debts, would not be a waste—yet the doubt, as 
to the existence of the legal remedy, as for such 
waste, against the personal representative, and his 
securities, would, of itself, authorise an appeal to the 
Chancellor. I cannot hesitate to conclude, that the 
Chancellor should, as the law then stood, decree a 
sale of the real property of a deceased, where, after 
a full and fair administration of the personal estate, 
there remained debts unpaid, and the personal repre- 
sentative had failed to apply for its sale. 

Now, upon what principle of jurisdiction is it, that 
a Chancellor would proceed, in such a case? It can- 
not be merely on the ground, that the land is liable 
for the payment of the debts. That fact, alone, would 
not confer jurisdiction, though without such liabilty, 
no jurisdiction could be entertained—for, without 
our statute, equity, no more than a court of law, 
could reach the real estate of a deceased, to satisfy a 
simple contract creditor; unless, through a charge 
upon it by will—or, where it was sought to marshal 
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the assets—the specialty creditors, having, as they 
were authorised to do, exhausted the personal estate. 

It is, I apprehend, upon this principle, that no le- 
gal means are available to the creditor, to satisfy a 
just debt; and from the necessity of the case, he 
must be entertained in a Court of Chancery, to reach 
the real estate, or there is a failure of justice. There 
is not any liability, at law, against any person, for his 
demand; and, if the estate had been regularly’ de- 
clared insolvent, no suit could be sustained, unless, 
at the option of the executor or administrator. It is 
only, as I apprehend, by the application of the same 
principle, that is, to save a failure of justice, thata 
Chancellor would lend his aid, where the realty re- 
mained unsold by the personal representative, and 
all the personal estate had been appropriated to his 
own use. The injury, in such a case, is a direct 
consequence of the devastavit; and, unless that in- 
jury is remediless at law, the Chancellor will not in- 
terpose. 

There is, however, a legal remedy against the ex- 
ecutor or administrator, and the securities for the ad- 
ministration, and unless it appear that the common 
law forum has been invoked in vain; or that from the 
insolvency of these parties their pursuit would be 
idle, there is no ground for the application to chan- 
cery. ‘To give jurisdiction, such should be thealle- 
gations of a complainant ; and to warrant a decree, 
such should be the effect of the proof. There being 
no such proof in the case before us, which is one of 
waste and mismanagement by the executor, as set 
forth in the bill, I'do not think the decree can be sus- 
tained, in the first aspect of the cause. 





CASES DETERMINED 





DARRINGTON et al. vs. BORLAND. 





In Virginia, where the distinction between simple 
contract and specialty creditors has not been abol- 
ished, it is held that real property, in the hands of 
heirs or devisees, was not subject to creditors, in a 
case, where, if there had been no waste by the per- 
sonal representative, there could have been no doubt 
of the jurisdiction of the court. It was the case ofa 
simple contract creditor who had obtained a judg- 
ment against the executor by default, and then filed 
his bill to marshall the assets, averring that the per- 
sonal property had all been exhausted by the pay- 
ment of specialty creditors. ‘The court held, that the 
judgment was an admission of assets, that therefore 
there was a remedy at law against the executor and 
his securities, and whilst that was the case, equity 
would not relieve. In the case before us, there is 
not only a judgment at law against the executor, but 
positive averment of a devastavit. In the Circuit 
Court of the United States for the State of Rhode 
Island, Judge Story recognizes the same doctrine, in 
third Mason, 126. That was a billin equity, brought 
by the United States against D. T. Aborn, the sole 
acting executor of Samuel Aborn, deceased, against 
the securities of the executor, on his probate bond, 
against the heirs and devisees of the testator, and 
against one Edward Carrington,to whom D.'T. Aborn 
had assigned all his estate., The bill charged that 
D. T. Aborn was insolvent, and had wasted the per- 
sonal estate of the testator. All these parties being 
before the court, the securities of the executor in 
the probate bond, were decreed to pay the debt, and 
the bill dismissed as to the restof them. The Judge, 
in delivering his opinion; says, “I pass over the 
questions how far devisees, &c. taking the real es- 
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tate, (which, inthis State, is assets for the payment 
of debts,) ought, in a court of equity, to be held lia- 
ble to pay debts like the present, upon a deficiency of 
assets, occasioned by the waste or mismanagement of 
the executor; and how far an assignee, (such as Carring- 
ton is asserted to be in the bill,) bound by an under- 
taking to discharge such debts upon execution of the 
assignment, may be made liable here, as upon a trust. 
The former could only arise where the sureties of 
the probate bond, were also insolvent, which is not 
the present case. The latter does not arise upon the 
facts,” &c. 

I consider the doctrine to be here explicitly announcs 
ed, that the establishment of the insolvency of the se- 
curities of an executor whose mismanagement has oc- 
casioned an insufficieucy of the personal estate to pay 
creditors, is a prerequisite to the liability of heirs or 
devisees, if they be in such case liable at all; as to 
which latter proposition concerning their liability in 
such case, I deem it unnecessary to express any opin- 
ion. 

In the second aspect, in which it remains to con- 
sider this cause, that is, as one in which the aid of 
chancery is sought to reach the real estate of 4 debt- 
or, by virtue of a charge of his debts, by his will, 
upon that estate, the jurisdiction of the court rests up- 
on a principle altogether different from that which 
we have been examining. It is the familiar, inhe- 
rent and original case of a trust, which it is the pe- 
culiar province of this court specifically to enforce.— 
There is no necessity here, to aver, and prove the 
fruitless pursuit of legal remedies, or facts which ex- 
onerate from that pursuit, by shewing it to be worse 
than an idle waste of time and costs. If the charac- 
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ter of a creditor is sustained, and a will creating a 
charge from which a trust results, is proven, the court 
will fasten upon the subject of that trust, and see to 
its proper administration. The first enquiry pre- 
sented in the view we are now taking, is, whether, 
by the will, as set forth, there is a charge of the debts 
upon the real estate of the testator. I cannot hesi- 
tatein concluding that there is. After expressing 
the desire to dispose, by his will, of all his earthly 
estate, which ex vi terminis, includes .both real and 
personal, the testator thus proceeds— 

“T give and bequeath the same, in manner fol- 
Jowing, viz: Ist. I will, that all my just debts 
should be paid, previous to any distribution of my 
estate between my legal representatives, except so 
much as may be necessary for the support and edu- 
cation of my children ;” and, by a subsequent clause, 
he “ bequeaths all his estate, both real and personal, 
to be equally divided,” between the six dewsees, 
named in the will,as above copied. ‘There is no de- 
vise to the executors, of the real estate, to sell for 


the payment of the debts; nor is there any power 


conferred upon them to doso. The real estate, by 
this will, as | apprehend it, vests, in solido, in the se- 
veral devisees, charged with the payment of the 
debts. | 

If no strength were derived to the construction, 
from the grammatical connection, which would re- 
fer the word “estate,” where it occurs, in the first 
clause, after the videlicit to the word ‘“same;” 
which is again referable to “earthly estate,” in the 
introductory clause—yet the first clause, itself, fol- 
lowing the videlicit, would, without any such aid, be 
satisfactory to my mind, of the intention, to charge 
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the real property. Nor is this conclusion weakened, 
by the suggestion, that the words, “ my estate,” ought 
to be limited, and controlled by the words “distribu- 
tion” and “legal representatives,’ which occur in 
the same clause. It is true, that the term distribu- 
tion, is most commonly applied to personalty, and 
that legal representatives more commonly mean the 
executors and administrators of a deceased, than those 
between whom his estate is to be divided. However, 
the sense of those terms, which we here impute to 
the testator, is sanctioned by our legislative use of 
them, as in Aikin’s Digest, p. 155, sec. 12. 

The real property, then, of the testator, is, by the 
will, vested in the devisees, charged with the pay- 
ment of his debts, and, by necessary implication, they 
are trustees of the creditors. From this view of the 
case, so far as the mere question of jurisdictjon is 
concerned, no difficulty can arise. But when we 
proceed to carry out the trust, the principles which 
ought to be applied are not so obvious. 

The effect of our act of 1806, subjecting the lands 
of a deceased, whether testator or intestate, to the 
payment of his debts, destroys all distinction between 
a general express trust, created by will, or an im- 
plied general trust, in the devisees, (as is created by 
this will in favor of the creditors,) and a special trust 
designating by schedule, the particular debts of the 
deceased. 1 apprehend that the just construction of 
this act, is to make the lands liable, no matter how 
devised, or into whose hands they may pass; unless 
sold by a decree of the Orphans’ Court, or of Chan- 
cery; or, unless, when sold by a trustee, authorised 
either expressly or impliedly, by the will, the sale is 
bona fide, and ine proceeds actually applied to the 
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discharge of the debts: which application it is incum- 
bent upon the purchaser, or those claiming through 
him, affirmatively to shew. It creates a specific 
lien, overreaching all conveyances through the will 
of the debtor. As, between his heirs and devisees, 
he may do what he pleases with his estate; he may 
set apart a particular portion for the payment of his 
debts, to the exoneration of the balance: he may di- 
rect his executor, or any other trustee, to sell a specifi- 
ed portion of his estate, for the payment of his debts. 
But all this must be subordinated to the rights of 
creditors. ‘The will of a deceased will be carried 
into effect whenever it can, without impugning their 
rights. So, ifa portion of the estate is authorised to 
be applied to other purposes than the payment of 
debts, and such application has been made, that por- 
tion will not be disturbed unless there should be a 
deficit of the balance, to pay the debts. 

This, modification of the doctrine of trusts, which 
is, in effect, giving a paramount right to the lien of 
creditors, upon the estates of deceased debtors, over 
any purchaser from a trustee, created by the will, un- 
less the purchase money has been actually paid to 
creditors, seems to me to be the necessary result of 
the construction which is due to the act of 1806, 


"See 1Dal. above cited.® 
—4 Ib 
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149. 


In the aspect in which we are now considering 


this case, as in the other, the question arises, how 
far the waste of the personalty, which is the primary 
and natural furd for the payment of debts, will ex- 
onerate the lands charged by the will. I will here 
remark, that, although the testator cannot abridge 
the rights of the creditors, he may enlarge them beyond 
the extent to which they might otherwise attain , and, 
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whatever may be the proper construction of our laws, 
subjecting the lands of a deceased to the payment of 
his debts, in this particular, it is certainly competent 
for him to devise them in such terms as, to subject 
them at all events, and under all circumstances.— 
The question is one of construction, and in the will 
now before us, the language is very comprehensive. 
The testator desires fis debts to be paid, “ previous 
toany distribution of his estate between his legal re- 
presentatives.” Could this desire be said to be ac- 
complished, if the devisees, or their vendees, were al- 
lowed to enjoy the estate, free from liability, whilst 
the debts remained unpaid? ‘The language is, not 
that he decrees the debts to be paid out of his real 
estate, on condition that his executors do not waste 
his personalty. It is an unconditional subjection ; 
and, upon principle, a lien once created, continues un- 
til discharged by the payment of the debt; unless 
forfeited by some act on the part of him in whose fa- 
vor itis created. When the charge is uncondition- 7 
al, by the terms of the devise, the devastavit will not 


12 Wheat. 


defeat it.» 6&3 Cranch 


From the consideration thus far given of this case, sei 
it is deducible, that the real estate sought to be sub- 
jected by the bill, is to the extent, and in the manner 
heretofore explained, liable to the debts of the de- 
ceased testator, if not by force of the statute, at all 
events by virtue of the charge upon it by his will; 
that the court has jurisdiction of the cause, and that 
the allegations in the bill are sufficient. ‘To warrant 
a decree for relief, however, there must not only con- 
cur jurisdiction in the court of the subject matter, 
and appropriate allegations; but they must be sus- 
tained by competent proofs: with regard to which, 
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thongh the rules of evidence are the same, both at 
law and in equity, yet the mode of ascertaining facts 
is one of the characteristic distinctions of the latter 
tribunal. ‘The conviction of the truth of facts may 
be derived to the mind of a Chanceller through va- 
rious channels. 

The answer of the defendant, containing an ex- 
press admission of the fact, is proof of it, whether 
such fact is charged to be within his knowledge, or 
not. So, if a matter is charged, to be in the know- 
ledge of a defendant—or, if it be apparent, that he 
must be cognizant of it, if true, whether he be charg- 
ed with such knowledge-or not, his failure to deny 
it, is tantamount to an admission ; upon the common 
sense rule, applicable in such case, that silence gives 
consent. So, too, itis competent to a Chancellor, to 
tranfer the ascertainment of complicated matters, es- 
pecially of account, by reference, either upon a feign- 
ed issue, to a jury at law, or toa master, or auditors 
or commissioners, (for they are so styled, indifferent- 
ly,) of his own appointment. The facts thus ascer- 
tained by the verdict or report, as the result of evidence, 
taken and heard before the jury or master, are not to be 
proven over again; nor is the evidence, upon which they 
were found, before the Court, unless brought thither, 
by objections, made in the tribunal where it was ad- 
duced—or, unless the order of reference, to the mas- 
ter, direct him, (otherwise, it would be a departure 
from the order,) to report the proofs back to the Court. 

I have already remarked, that two essential mat- 
ters of fact, necessary to sustain the decree in the 
first aspect of this case, viz. the insolvency of the 
executor, and of his securities, in no manner, are 
proyed in this record; and, if there were no other 
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ground, for the case to rest upon, the decree would, 
for these substantial defects, in the proof, be revers- 
ed, and the bill be here dismissed. 
The other aspect, however, which the bill presents, 
makes it necessary to examine further, as to the 
proof of the will, and of the debt. 
As to the will, it is neither charged to be, nor is it, 
in presumption, at law, to be considered, as peculiar- 
‘ly in the knowledge of the plaintiffs in error. That 
a will was made, might, perhaps, be so considered; 
but, that a legally attested will, such as is required, 
to pass real estate, was left by the deceased, is not to 
be presumed, as in the knowledge of the devisees, 
even, much less, of those of the defendants, who do 
not claim, in that character. Nor, is there any ad- 
mission of such a will, in the answers of any 
of the present plaintiffs in error. The only evidence 
of it is a copy, with a certificate of its probate, by 
the clerk of the Orphans’ Court. I have felt some 
difficulty, in determining, whether this will consti- 
tute sufficient proof. But, from astrict examinagion 
of our statutes, in force at the making awd probate of 
this will, it seems, that no other proof can be re-vpou.pie. 
quired, in any forum, or in any controversy, than 3's. 
such as is here offered. 
And, this conclusion is fortified by analogy of 
the English doctrine, applicable to wills of personal 
property, of which, alone, the probate Courts, in that (Bal. N.P. 
country, could take the proof; and, by the deci-2salk. 553 
sions in those States, where, as with us, probate 
Courts are authorised to take proof of wills, both of 
real and personal estate.° ¢5 Lit. 275 
By the acts above referred to, jurisdiction is fully 
conferred, of the probate of all wills. Notice is re- 
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quired to be given to the next kindred; and a mode 
is pointed out, expressly for the correction of errors, 
in the procedure of the court. 

By section 55, p. 887, the validity of the will, may 
be contested, by bill in Chancery, within five years 
after probate ; but, if not within that period, the pro- 
bate is declared to be conclusive and binding on all 
parties concerned, except, &c. And, also, by section 
56, same page, the correctness of the decree of the 
Orphans’ Court, admitting the will to probate, may 
be tested, by appeal, &c.; and, by section 15, p. 885, 
all original wills after probate, shall be recorded, and 
remain in the register’s office of the court where they 
are proved—except, &c. 

The effect of this legislation is, I think, to make 
the certified copy of the will and probate, evidence, 
both of the validity of the will, and of the correct- 
ness of its probate, so long as the decree of the Or- 
phans’ Court remains unreversed. 

By analogy to the doctrine in England, respecting 
wills of personalty, I come to the same conclusion.— 
There, after probate the certified copy is full and suf- 
ficient evidence. We have extended the power of pro- 
bate, so as to include wills of both kinds, and the ef- 
fect of the extension follows as a consequence. 

As to the proof of the debt, in this case, in deter- 
mining upon its sufficiency, regard must be had to 
the settled practice in Chancery, above mentioned, of 
reference to the master. As was contended in ar- 
gument, it is very true, that there is no privity be- 
tween the executor, and the heirs or devisees of a 
testator; and, of course, that a judgment against 
the former, is no evidence, in a proceeding against 
the latter, to subject the real estate. They claim 
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through the will, or by descent, and not through 
the executor; and if the exhibit of the judgment, 
properly authenticated, had been read on the trial, 
without further proof of the debt; and, no other 
mode of ascertaining the fact of the debt, had been 
adopted by the court, it might well be said, that 
there was no evidence of it, upon the record. But, 
instead of that, the court, as it was competent to it 
to do, and in conformity with the usual course, order- 
ed an account to be taken before the master, and a 
report to be made by him, of the debts due from the 
testator—thus transferring the office of receiving the 
proof, from himself to another competent tribunal.— 
There, the matter of the original justness, and con- 
tinuing obligation of the debt should have been met, 
and controverted, by all the parties interested in re- 
sisting it. Even the statute of limitations might, 
there, have been urged against the demand, if it were 
liable to such objection." 

According to my apprehension, the statute of non- 
claim might, also, be there reje ted: of which latter, 
however, I will here remark, that a judgment against 
the personal representative, is sufficient evidence, of 
a legal presentment of the demand. If the order of 
reference, in this case, had been, as it was in the case 
cited from 1 Munf. 438, that the master should re- 
port the proofs adduced before him, questions, as to 
the sufficiency of them, would, of course, be fairly 
open. 

But, where the order or decree is, as it was here, 
to ascertain and report the debts, the report of the 
master is received as true, where no exception is ta- 


ken ; and the evidence will not be looked to by the 127. 


Court, nor need it be reported, “farther than it is re- 
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lied on to support, explain, or oppose, a particular 
exception.” In this case, the only exception taken 
to the item of the debt in the report, is, that there 
was no such judgment as the report recites, against 
the executor, which was overruled by the Court be- 
low. This exception does not embrace the objection 
now urged, which is to the competency of such evi- 
dence to establish the debt against the present plain- 
«6 John. R, “AES in error, even admitting such judgment to exist. 
591. In the Court of errors in New York,* Spencer, 
Justice, says, “it appears to me that exceptions par- 
take of the nature of special demurrers; and if re- 
ports are erroneous, the party must put his finger on 
the error; when he does so, the parts not excepted 
to, are admitted to be correct, not only as regards the 
principles, but as relates to the evidence on which 
they are founded.” As it does not appear that 
there was any objection taken before the master, to 
the competency of the proof on this head, or any 
exception filed to it in the Court below, I do not think 
that the question is now open. But, this whole re- 
port, upon other grounds already alluded to, abstracted 
from its inherent qualities, is insufficient, and should 

, not have been adopted as the basis of the final decree. 
The interlocutory decree itself, ordering the action 
of the master, was premature. If the proof of mat- 
ters essential to a decree, may be translated from 
the court to the tribunal of the master, still, these 
matters must be there established according to the 
rules of evidence, and all the parties interested must 
have the opportunity, so far as the law affords it, in 
any other case, to appear if they choose, and scan, and 
sift the testimony offered, as also to rebut it by any 
which they can alduce. Asrespecis Zeno Philips, he 
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had not been served with the process, and as to the 
minorsif they hadany guardian ad litem, which I think 
they had not—yet the clerk and master answering as 
such, could not unite the incompatible character of 
judge and party. 

The views presented in the foregoing pages, em- 
brace, I believe, every matter presented by the as- 
signment of errors, except three particulars in the 
final decree, which relate to the rents and profits— 
the salé of the lands for money, or cash, and not up- 
on a ¢redit—and upon the notice of only thirty days. 

As to the rents and profits, in the first aspect here- 
tofore taken of this case, I would not hesitate to pro- 
nounce, that a decree for any portion of them, would 
be erroneous. Chancery, in supplying a remedy, 
would not go beyond the extent of the right confer- 
red upon the party, by the law; and this right, accord- 
ing to my construction of the statute, is only to sub- 
ject the land, itself, of a deceased debtor. The rents 
and profits accruing, before the creditor avails him- 
self of the proceeds, by a sale, belong to the heirs 
or devisees. Under the act, alone, they stand in the 
attitude of mortgagors, who are not responsible for 
the rents and profits. This is the construction given 
to a similar act, in Massachusetts ;* and I concur in cr 
its propriety. 

In the case, however, of a charge of the debts, by 
the will of the testator, upon his lands, the authori- 
ties are, that the rents and profits are to be account- 
ed for.» But, in such case, where the direction is 2e: Vm 
not expressly, or by strong implication, to pay the 4?!—8Ves 
debts, out of the rents and profits; but merely, as 
here, a charge upon the lands, themselves—as in the 
3 v. P. 6 
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case, above cited from 3 P. Wms. they are postponed, 
in the order of application, to the proceeds of the 
sale of the land. 

The decree is erroneous, in this particular; no 
execution should go for their amount, until, after sale 
of the lands—a deficit should still be left. 

I do not perceive the force of the objection, to ei- 
ther of the other particulars mentioned. It is true, 
that, in the sale of lands, under the act of the 
legislature, authorising executors and administrators 
to sell, for the payment of debts, upon the insuffi- 
ciency of the personal estate, the Court may direct 
the sale to be either for money, or on a credit, as 
may be most just and equitable. It would seem 
to me, that it would be just and equitable, in every 
case, if the debts were all ascertained—at all events, 
if judgments were obtained—that the creditors should 
not be delayed, by a sale on credit, which might pos- 
sibly result in a total loss, by the insolvency of the 
purchaser, or, in another suit, on the bonds for the 
purchase money; or, in case of the death of the ob- 
ligors, in the same protracted routine of pursuit.— 
There is no reason for more delay, in the satisfaction 
of a decree in Chancery, than of a common law 
judgment. A reasonable notice of the time of sale, 
is all that should be required ; and, I think, that, in 
adopting the regulations of the act, subjecting lands 
to the satisfaction of judgments and decrees, against 
living debtors, as was done in this case, there was 
no error. 

Let the decree be reversed, and the cause be re- 
manded, for further proceedings to be had therein, 
not inconsistent with the principles of this opinion. 


SAFFOLD, C. J., not sitting 
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HAZARD, Adm’r versus PURDOM. 


In this case a question is decided as to the pleading of 
an wmmaterial fact; and the effect of taking issue 
thereon. 


1, Where an immaterial fact is plead in bar to an action, and 
issue be taken thereon, and the evidence sustains the truth 
of such plea; it is error for the court to instruct the jury to 
find for the plaintiff. 

2. The court, in such case, is bound, regardless of the materi- 
‘ality of the issue, to instruct, that, ifthe truth of the plea be 
established, the jury must find for the defendant. 


The action wasassumpsit, and was brought to reco- 
vera sum of money of Hazard, who was charged in the 
declaration as the administrator, de bonis non, of T. Liv- 
ingston. Hazard was shown to have been the succes- 
sor of Patsey J. Livingston, administratrix, who was 
the successor of John S. Livingston, the executor of 
said T. Livingston, the administration having become 
vacant by the death of said executor, and again by 
that of said administratrix. 

The declaration contained the common money 
counts; also, the counts for work and labor, done and 
performed for T. Livingston, in his lifetime ; and dif- 
ferent counts charge promises to pay by the testator, 
in his lifetime, and afterwards by John S. Livings- 
ton, his executor. 

The pleas were— 

First—The statute of limitation, that neither the 
executor, administrator, nor this defendant promised 
within six years. 

Second—The statute of non claim, that the demand 
was not presented to the defendant within eighteen 
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months after the grant of administration to him, and 
within eighteen months after his publication, &c. 

Third—That the demand accrued on an open ac- 
count, and was due, if ever, more than three years 
previous to the commencement of this action. 

Following the pleas, the record contained these 
words: “ Replication and issue on the "second pleas.” 
Then, that, at a subsequent term, the parties came, 
when, a jury having been sworn to try the zsswe, they 
returned a verdict for the plaintiff below, for seven 
hundred and seventy-four dollars ; upon which judg-. 
ment was rendered. 

The bill of exceptions stated, that on the trial of 
this cause, the plaintiff proved that T. Livingston 
died in the spring of 1823; that John S. Livingston 
was his executor, and as such took out letters testa- 
mentary in April, 1823; that Martha J. Livingston, 
after the death of John S. Livingston, on the 21st 
November, 1835, was appointed administratrix, and 
that the then defendant was appointed administrator 
de bonis non, on the 22d September, 1827. That he 
also read in evidence a letter from John S. Livings- 
ton, which was admitted to be in his handwriting, 
the introduction of which having been objected to by 
the defendant, but admitted by the Court—the letter 
read as follows: 

Mobile, August 28th, 1823. 
Mr. Purpom : 

Sir—I have this day received your letter of the 
28th July, and, in answer, inform you that the mo- 
ney you speak of was received by my brother, in his 
lifetime. The amount due you appears to be four 
hundred and thirty-seven dollars and two and a half 
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cents: that is, population of Madison county return- 
ed, seventeen thousand four hundred and eighty-one, 
at one dollar and twenty-five cents for every fifty 
persons enumerated (the amount allowed,) makes 
the above sum. I was left, by my brother, his ex- 
ecutor, and will pay the above amount of four hun- 
dred and thirty-seven dollars and two anda half cents 
as soon as possible; probably shortly. It will be ne- 
cessary for you to send a receipt to some person in 
this county, and on presenting it I will try to pay 
the money. ‘The receipt should be as follows, viz: 


Received, of John S. Livingston, executor of the 
estate of T. Livingston deceased, (the late Marshal of 
Alabama,) four hundred and thirty-seven dollars and 
two and a half cents, in full, for taking the fourth 
census, or enumeration of the inhabitants in Madison 
county. 

Sept. —— , 1823. Sign. 

Assistant Marshall. 

I am, very respectfully, Sir, your ob’t serv’t. 

Jno. S. Livineston. 


Post-marked, “Mobile, Sept. 5,” and addressed to 
“Richard B. Purdom, Esq. Huntsville, Alabama.” 

That the plaintiff further proved that the said John 
S. Livingston, as late as April or May, 1824, admit- 
ed the indebtedness, and verbally promised to pay. 

The defendant proved that he was appointed ad- 
ministrator, de bonis non, on the 22d day of Septem- 
ber, 1827; that the decedent, and plaintiff and defen- 
dant, were residents and citizens of this State, and 
that ‘due notice of his, the defendant’s appointment 
had been published, in a newspaper printed in the 
city of Mobile, requiring all persons to present their 
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demands within eighteen months, or the same would 
be barred. 

That this was all the evidence offered on either 
side. ‘The defendant prayed the court to instruct 
the jury that this demand was an open account, and 
that unless it was shewn that the promise to pay had 
been made within three years, next, before the 17th 
day of February, 1830, (when the action was com- 
menced,) that the plaintiff must fail in his suit ; which 
charge the court refused to give: and charged the ju- 
ry that, if they believed the promise spoken of by the 
witness, in April or May, 1824, was made by the 
said John S. Livingston, he then being executor of 
the said decedent, that it bound this defendant. 

The defendant likewise prayed the court to in- 
struct the jury that it was necessary to shew a pre- 
sentment of the demand to the defendant, within 
eighteen months after the grant of administration to 
him, under the issue as joined; which the Court re- 
fused to give, andcharged the jury, that if they be- 
lieved the said John S. Livingston, as executor of the 
said decedent, had promised to pay the said demand, 
at any time within six years before the commence- 
ment of this action, that it was sufficient to charge the 
defendant. To these refusals and charges the defen- 
dant excepted. 

It was insisted that the Court erred— . 

1. In admitting as evidence the promise of John 
S. Livingston, the executor. 

2. In refusing instructions that this action was on 
an open account, and, consequntly barred by the sta- 
tute of limitations of three years. 

3. In refusing to instruct, that, if the demand was 
nol presented to the defendant, within eighteen 
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months after administration granted to‘him, it was 
barred. 


Mr. Goldthwaite, for plaintiff in error; and Mr. 
Hopkins and Mr. Hale, for defendant. 


SaFrFo.tp, C. J.—In the disposition of this case, it 
will be sufficient, to notice only the third assignment 
of error. 

According to ‘my view of the record, issue was 
tendered, and taken, on the fact alleged, as a defence, 
that, according to the statute of non-claim, this de- 
mand was not presented to this defendant, within 
eighteen months after administration granted to him, 
or after his publication to creditors, to present their 
claims. 

The law appears to be settled, that this statute, 
being intended to expedite the settlement of estates, 
and protect the heirs and distributces, as well as the 
executor or administrator—the latter is incompetent, 
to waive the requisition: also, that he can notdeny, 
to those interested in the early, safe and economical 
adjustment of the claims against it, the benefit of this 
protection.* 


These principles, I believe, were rather conceded, thorities. 


than contested, by the counsel for the defendant in 
error. They, however, insist, that this issue was a 
nullity ; that, the creditor was not required, by the 
statute, to present the claim to the administrator de 
bonis non—that it was sufficient to have presented it 
to the executor, in his life-time; and this must be 
presumed to have been done, from the failure of the 
party, to plead this matter, in bar of the action, and 
from the executor’s letter, admitting the receipt of the 
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money, and promising to pay it. But, in the pre- 
sent situation of the case, is not the position warrant- 
ed, that the question, whether a presentment to the 
administrator de bonis non, was necessary or not, is 
not presented, or open to consideration? Issue hav- 
ing been taken on the fact, in the court below, it im- 
plied an admission by the plaintiff, that it was neces- 
sary to sustain the action. 

Can the principle be conceded, that if issue be- 
taken between the parties, on an immaterial fact plead- 
ed as a bar to the action, (supposing this to have been 
such,) and from the evidence, the plea appear to be 
true, the court is authorised to instruct the jury, ne- 
vertheless, to find for the plaintiff? I hold the con- 
trary: that, if immaterial, the plaintiff may resist it 
by demurrer, or motion to strike out, (according to its 
peculiar nature :) or, perhaps, though unusual in our 





«5 Peters, ton vs. Winter §- Bowman, have treated the plea, as a 





though it had not been in. 
. But, can it be reasonably inferred, from the state 


was the view taken of it, either by the plain‘iff or the 
Court below! In the precise language of the tran- 
script, after the ¢hree pleas had been filed, the parties 

’ take issue, in short, by the words replication and 1s- 
sue, on the “second pleas,” signed by the plaintiff’s 
attorney. 

It also reads, that afterwards a jury was sworn to 
try the zsswe. Yet it must be observed, that the first 
plea was the general statute of limitations, that no 

promise had been made by the testator, or either of 


practice, he might, as suggested, in the case of Stmon- 


nullity ; and, instead of replying to it, proceeded, as:_~ 
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of the record, and the practice in our Courts, that this” 
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his representatives, within six years before suit com- 
menced. 

On this it was necessary.to take issue, and it was 
treated by the Court and parties, as if done; in- 
deed, this plea appears to have attracted the prin- 
cipal attention of the Court. When requested to 
charge, first on the second, and afterwards on the 
third pleas, the Judge, by way of response to each, 
charged in reference alone to the first, that a prom- 
ise by the executor, at any time within six years 
before the commencement of this suit, bound the 
administrator de bonis non, and entitled the plaintiff 
to recover. 

If the third plea was disregarded, the second, 
which alone was mentioned in the replication, (ac- 
cording to the transcript, which, in this, I suppose 
to be incorrect,) was equally so. ‘The record does 
not shew that any objection was urged against the 
validity of either of these pleas, except that the pro- 
mise of the executor, within szz years, satisfied ‘all 
objections. I proceed on the supposition that the 
words second pleas, in the replication, were intend- 
ed for several pleas, and is probably so in the ori- 
ginal. | 

In this, or any other, view of the case, there was 
error in refusing to charge the jury, on request, 
that, if the evidence established the truth of the 
second or third pleas, they must find the issue ta- 
ken thereon, in favor of the defendant. 

Such is believed to be the correct rule of practice 
regardless of the materiality of the issue: it must 
be found according to the facts in evidence. What 
would be the effect of such a finding, is a differ- 
3 v. P. 7 
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ent question; one which is not presented by this re- 
cord, and therefore will not be examined on this oc- 
casion. , 

The judgment is reversed, and the cause re- 
manded. 


Hitcucock, J. not sitting in this cause. 
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APPERSON versus COTTRELL. 


QUESTIONS IN THIS CASE. 


As to the jurisdiction of the Orphans’ Court on the 
subject of a destroyed will, and the establishment 


thereof by proof. 
As to the establishment of such a will, by a copy thereof: 


As to the number of the attesting witnesses necessary 
to establish a mill. 


1. The Orphans’ Court of this State is, in general, possessed 
of full and entire jurisdiction in relation to all testamentary 
causes. 

2. Thus, before the Orphans’ Court, a w Il, lost or destroyed, 
may be established, on an issue, submitted to a jury, by the 
production of a copy regularly proved by the attesting wit- 
nesses; and may be admitted to probate. 

3. So, the Orphans’ Court, with the aid of a jury, is competent 
to receive proof of a will, once made and duly executed be- 
fore competent witnesses, and which has been destroyed by 
the testator in a fit of derangement: and (upon proper testimo- 
ny, under proper issues,) to admit the same to probate. 

4. Inacase like this, the Supreme Court will only look to the 
bill of exceptions, and any conceived error, in awarding an 
issue in the trial of the cause, or inthe judgment of the court 
must be there reserved. 

5. Where the copy of a will had been produced for probate, 
and an affidavit was filed by the executor, stating the circum- 
stances ofthe destruction of the original paper—held that the 
affidavit, (no objection to it being made before,) was a suffi- 
cient foundation for proof by the subscribing witnesses to the 
will, that it was executed while the testator was of sound mind; 
and proof by another that the testator destroyed a paper in a 
moment of insanity, (on the day of his death,) ‘which he said 
was his will; were proper matters for the consideration of a 
jury, by which to identify the paper; and render a verdict on 
the question of its genuineness as a will. 

6. It seems, that two, out of three witnesses, atfesting a will of 

realty, might not be sufficient to establish said will, (if object- 
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ed to for want of the third,) if all be alive and within the juris- 
diction of the court. 

7. But it seems clear that an objection of this kind could not be 
made, in error, where none had been made below, and where 
it did not appear, from the record, but that the absence of 
one of the three witnesses had been accounted for. 


In error from the Orphans’ Court of Autauga. 

This was a proceeding before the Orphans’ Court, 
instituted for the object of establishing the last will 
and testament of James L. Cottrell. A paper, pur- 
porting to be a copy of the will of said Cottrell, was 
submitted to that Court, for probate, on the affidavit 
of the defendant in error, the executor. The affi- 
davit stated, that the copy produced, was substanti- 
ally that of the will; that said deceased had made 
no other will, save the one produced in copy; and 
that, at the time of its execution, the testator was of 
sound and disposing mind: and that it was duly at- 
tested in the presence of the witnesses whose signa- 
tures appeared thereto attached. That after the time 
of the execution of the said instrument, the said Cot- 
_ trel became dissolute in his habits, to such an extent 

as to impair his mind and destroy his memory ; that 
while laboring under a fit of drunken insanity, while 
incapable of acting rationally, he tore into pieces and 
destroyed the said will; by which doings, he, the ex- 
ecutor, was unable to produce the original will for 
probate; and he prayed the copy might be received and 
established as the last will and testament of said 
Cottrell: and letters testamentary issued accordingly. 
To the admission of this paper to probate, the plain- 
tiff in error, (who had intermarried with one of the 
daughters of the deceased,) filed objections, because, 
he averred, the said paper, purporting to be the said 
will of said Cottrell, was not the last will and testa- 
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ment of said Cottrell ; that the same had not been ex- 
ecuted by the deceased at atime when of sound mind 
and disposing memory—praying that these matters 
should be enquired of by the country. And, for fur- 
ther objection, he averred that the said paper was but 
a copy; and that the deceased Cottrell had revoked 
the original by destroying it—of which he prayed 
judgment 

The defendant in error, by way of replication, took 
issue upon the fact of Cottrell having executed his 
will, admitted the destruction of of it as alleged, but 
insisted that the testator at the time of the commis- 
sion of that act, was insane and deprived of reason ; 
further, averred the said paper to be a true copy of 
the said will, and submitted the matter to be deter- 
mined by a jury. 

The court, upon this state of the proceedings, caus- 
ed a jury to be empanneled, who, being elected, tri- 
ed and sworn to try the issnes joined, returned a ver- 
dict, saying that the said Cottrell died testate; that 
the instrument produced wasa copy of his will; that 
he was of sound and disposing mind at the time of 
the execution of said will: and that it had not been 
revoked. And upon this verdict the Court rendered 
a decree, or judgment, establishing the will, and is- 
suing letters testamentary thereon. 

During the trial a bill of exceptions was taken in 
the cause, on the part of the plaintiff in error; which 
disclosed, that when the said cause was progressing, 
two witnesses, who were the subscribing witnesses 
to the will, after making proof of the will, testified 
that the said Cottrell, in his lifetime, in their pre- 
sence, and that-of the other subscribing witness, 
executed the will in question, and that he was of 
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sound mind at the time; that, thereupon, another 
witness was called, who swore that Cottrell, on the 
morning of his death, in a fit of insanity from intox- 
ication, destroyed a paper which he said was his 
will. He further testified that he never saw the will, 
nor had he heard itread. Upon this evidence the 
copy was admitted to be read to the jury—whereup- 
on Apperson excepted, and brought the case to this 
court for revision. 


Argued by Goldthwaite, for the plaintiff in error, 
and Hopkins and Peck, for defendant. 


Sarrotp, C. J.—The defendant in error made ap- 
plication to the Orphans’ Court, of the County of 
Autauga, to admit a certain instrument to probate, 
as the last will and testament of James Cottrell, de- 
ceased. His affidavit states, that the instrument an- 
nexed, is substantially a copy of a will, made by said 
James L. Cottrell; that he believes, the decedent 
made no other will; that he was, at the time of mak- 
ing it, of sound mind; that the will was duly at- 
tested: that the testator, after making his will, be- 
came dissipated, and his mind was thereby impair- 
ed, and destroyed ; and, that, at a time when he was 
in a state of drunken insanity, and incapable of act- 
ing reasonably, and not of sound mind, he fore the 
will into pieces, and entirely destroyed the same.— 
Wherefore, he prays, that the copy may be proved, 
and admitted to probate, as the last will and testament 
of the said Cottrell. 

The applicaat further deposes, that he has made 
diligent search among the papers of the deceased, 
and diligent inquiry among the family and friends, 
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and can find no other will, and believes no other 
exists. 

The widow of the deceased and next of kin, ha- 
ving been cited, by order of the Court, to appear, and 
show cause, if any existed, why said instrument 
should not be proven and established, as the will of 
the deceased, Apperson, claiming as heir, in right of 
his wife, who was a daughter of the deceased, ap- 
peared, and entered his caveat against the admission 
of said supposed will, to probate, on the ground, that 
it was not, in fact, the last will and testament of the 
deceased ; and this, he prayed, might be inquired of 
by the country. And, for further objection, he in- 
sisted, that the:said supposed will was not made ata 
time, when said James L. Cottrell was of a sound 
and disposing mind: and, this also, he prayed, might 
be inquired of, by the country. And, for further 
reason against granting probate, he alleged, that the 
instrument presented for probate, was but a copy from 
the original will of said James L. Cottrell ; and, that 
the original was revoked, by his destroying the same; 
and this he was ready to verz/y: wherefore, he pray- 
ed judgment, &c. 

By way of replication, to the several objections, 
filed against the validity of the will, the applicant 
denied the facts alleged, in avoidance; re-affirmed 
those stated in his application and sworn ’to; and 
submitted the several issues, to be inquired of, by 
the country. 

Upon this entire replication, Apperson joined is- 
sue. 

A jury having then been empanneled, to inquire of 
the validity of the will, on the issues formed as afore- 
said, they returned a verdict, finding, “that James 
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L. Cottrell did make a will, of which the instru- 
ment produced, 1s, in substance, a copy ; and that he 
was of sound and disposing mind and memory, at 
the time of making the same; and that it has not 
been revoked.” ‘Thereupon, the Court gave judg- 
ment accordingly, establishing the validity of the 
will, and granting letters testamentary to James L. 
F. Cottrell, the applicant, who gave bond, and quali- 
ed, as executor. 

On the trial, as is shewn, by the bill of excep- 
tions, a copy of the will was produced to the court: 
before the same was read to the jury, two of the sub- 
scribing witnesses to the original were introduced, 
and testified that the original was made by the de- 
ceased, in their presence—that he was of sound mind, 
at the time of his executing the same; and that he 
executed it in the presence of the other witness.— 


That, another witness was then called, who testified, 


that James L. Cottrell, the deceased, did on the morn- 
tng of his death, take the paper, which he said was 
his will, and destroy it; and, that he believed he was, 
at the time, in a state of insanity, from intoxication ; 
that he never saw the will of Cottrell, nor did he ev- 
er hear it read. 

The two witnesses, however, who testified to the 
execution of the will, proved the same, substantially, 
before the copy was exhibited to them. Whereup- 
on, the copy was admitted to be read, in evidence— 
to which the plaintiff in error excepted. 

It is now assigned, for error— 

First—That the Court below, had no jurisdiction, 
to grant probate of a lost will, or, of one destroyed in 
the manner here alleged-—or, to submit the same to 
@ jury. ' 
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Secondly —That the court should not have per- 
mitted the instrument to be read to the jury, with- 
out further ‘proof than was offered. 

In England, previous to the reign of William I, 
the County Courts had jurisdiction of testamentary 
causes; but, after his accession, and the dismember- 
ment of this Court, arising from the separation of 
the powers of the bishop and the sheriff, by whom 
it had been held, the probate of testaments, and the 
consequent determination of questions, growing out 
of them, devolved upon the Courts of Chancery, the 
Ecclesiastical Courts, and some Courts Baron. To 
the two latter, it is said the original jurisdiction ex- 
clusively belonged, except, that the former would in- 
terpose a concurrent jurisdiction, in determinations up- 
on personal bequests, where a discovery and an account 
of assets, are generally necessary to the purposes of 
relief. ‘Also, in cases involving matters of trust.— 
And, in cases, in which the ecclesiastical courts had 
not the means of giving effectual relief, the chan- 
cery exercised exclusive jurisdiction.* 


in the English cases, that the originat jurisdiction of 
probates, belongs exclusively to the ecclesiastical 
courts, and to those courts Baron, to whom it has 
belonged, from time immemorial; and, that they 
alone, are competent to determine the validity of a 


will, either of real or personal estate.® bb. 532.— 
The principle is also recognised, by Chancellor 3Yorivia 


Walworthe of New York.° He, also, claims, for the 437" 


c6Wendel 


decisions of these courts, a degree of respect, equal to 173 
that which is due those of any of the others, in Great 


Britain, of the same date. He insists, that the high 
v. F. ea 


42 Rop. on 
The general proposition, however, is maintained ls- 531. 
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character of the judges, and the review, to which 
their decisions are subject, on appeal, by a court of 
delegates, composed of Judges of the King’s Bench, 
and common pleas, and barons of the exchequer, as 
well as doctors of the civil law, entitle them to the 
same weight. 

The same, in most respects, may be said of our 
Court of probate; the jurisdiction of the Orphans’ 
Court to hear and determine this contest, must de- 
pend upon the statutes of the State. Itis provided, 
that an Orphans’ Court shall be held in each coun- 
ty, “for taking the probate of wills, and granting let- 
ters of administration, on the estates of persons de- 
ceased,” &c.; “with full jurisdiction of all testa- 
mentary, and other matters, pertaining to an Or- 
phans’ Court, or Court of probate, in their respective 
counties.* 

Again, it is said, “the judges of each County 
Court, shall have power, within the county, either 
in open court, or in vacation, to take the probate of 
wills, grant and repeal letters testamentary, and let- 
tersof administration,” &c. And, further, that, “in 
all cases, where it may be necessary to have any 
matter, depending before said Courts, or the judge 
thereof, on any return day, tried by a jury, the sheriff, 
by order of the judge, shall, forthwith, summon and 
empannel a jury. 

From these provisions, it would appear, that the 
Orphans’ Court has, in general, plenary jurisdiction 
of all testamentary cases ; and, that the statutes deny 
this cognizance to any other tribunal, even to Chan- 
cery ; except, in peculiar cases, requiring the exer- 
cise of its extraordinary powers: such, for instance, 
as involve matters of trust, and require an account 
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to be taken; or, where, for other purposes, a disco- 
very, on oath, from a party in interest is essential to 
the merits of the controversy. In cases of this kind, 
the powers of Chancery would not be restricted, by 
the jurisdiction of the Orphans’ Court, more than 
by that of any other Court of law, where their in- 
terposition is equally necessary. 

In the case before us, I perceive no necessity for 
the extraordinary jurisdiction. Taking the proof, 
that a will was once made, and duly executed by the 
testator, in the presence of competent witnesses, is 
one of the most.common duties of the Orphans’ 
Court. It is true, that this case required the esta- 
blishment of the further facts, that the destruction of 
the original was the effect of insanity, and, that the 
paper exhibited, was in substance, a copy. But, if 
these facts\were susceptible of proof, by indifferent 
witnesses, in a court of law, and the Orphans’ Court 
possessed all the requisite means, to determine the — 
truth of them, the effect of the statutes quoted, must 
be, todeny the jurisdiction to any other Court. 

The facilities of this Court, to try questions of the 
kind, are greater, than those of a separate Court of 
Chancery, from which issues of fact must be sent 
to the Courts of law, for trial. They are just the 
same with those of the Chancery, under our organi- 
zation, which unites the common law and Chancery 
powers, in the same tribunal, and, which is provided 
with a jury, for the trial of issues necessary to either. 

In addition to the general authority of the Or- 
phans’ Court, to cause juries to be empanneled, in all 
cases, where necessary, as previously referred to, the 
same statute further provides, ‘‘ that when the validi- 
ty of any will shall be contested, or doubts may arise, 
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as to its validity, or as to any facts, which, in the opin- 
ion of the judge, it may be necessary to have ascertain- 
ed by the verdict of a jury, before awarding any order, 
judgment or decree, such judge, at any stated ses- 
sion, or on any sitting held in vacation, according to 
the provisions of this act, may, forthwith, cause a ju- 
ry to be summoned and empanneled, to try such is- 
sues, or inquire of such facts, as, under his direction, 
shall be submitted to their decision ; and shall cause 
them to be sworn in such form as the case may re- 
quire.* 

It is objected, on the part of the plaintiff in error, 
that this was not a proper case, for the application 
of this power—that a jury is authorised, only in 
cases where doubts may arise, as to the validity of 
the will, &c.; and, here, it does not appear that any 
doubt was entertained. . He, also, contends, that the 
word “or,” preceding “doubts,” in the commence- 
ment of the section, should be construed, ‘‘and,” so 
as to require both the contest and doubts, to author- 
ise an issue to the jury. 

I own, I cannot perceive the force of these posi- 
tions. The circumstances of the case appear to have 
been sufficient to create doubt; especially after the 
tender of the several issues by the parties, in addi- 
tion to the affidavit of the applicant for the probate: 
and, the award of the venire, implies an opinion of 
the necessity for an ascertainment of doubtful facts. 
I find no cause to suspect any typographical error, 


_ or other mistake in the. words of the statute ; nor do 


I perceive any objection to it, according to its literal 
import. 

Then, from the language of the statute, a contest 
merely concerning the validity of a will, or doubts, 
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entertained, authorises an issue to the jury. That 
this was the intention of the act, is, also, clearly in- 
dicated in the conclusion of the section, where the 
jury is required “to try such issues,” or enquire of 
such facts, as shall be submitted to them: also, by 
the direction, that they shall “ be sworn, in such form 
as the case may require.” If they had been intend- 
ed to try issues only, the uniform oath to try the is- 
sues submitted, would have been sufficient, and that, 
alone, we may presume, required. 

Another conclusive answer to this objection, is, 
that the issues were voluntarily tendered and joined, 
by the parties, after which neither is at liberty to ob- 
ject to this mode of ascertaining the facts. 

In reference to facts properly triable on issues, thus 
submitted, I understand the principle to be conced- 
ed, that there is no necessity, for spreading on the 
record, the evidence adduced on such trials; except, 
where a bill of exceptions is claimed, as in other 
cases of jury trials—Whether conceded, or not, I 
think the principle sufficiently obvious. 

In Chancery, where causes of this kind, as well as 
other controversies, are prepared for hearing before 
the Chancellor, the evidence appears, of course, in 
the form of written depositions. ‘Then it is a mat- 
ter resting in the sound discretion of the Chancellor 
to award a feigned issue, to inform the conscience 
and.judgment of the Court of matters of fact involv- 
ed in doubt and difficulty. The trial by jury is sup- 
posed to afford advantages for eliciting the truth in : 


relation to contested facts, superiorto any other insti *? Atkyn’s 
tution. But the Court alone has power, if it will, Vesey’s R. 
even in doubtful cases, to decide for itself, withoutc. 


invoking the aid of a jury;* and the verdict, in such 
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cases, is not conclusive upon the Court ; it is but ev- 
idence addressed to its judgment, and if it does not 
produce conviction, it may be disregarded.* 

The order for an issue may be reversed by the ap- 
pellate Court, but it is incumbent upon the party 
seeking such reversal to show, that, upon the evi- 
dence as it stood, he was clearly entitled to a decree 
upon the matter of fact involved in the issue.b 

The powers of an Orphans’ Court, and of this appel- 
late Court are conceived to be similar, except as to 
the manner of adducing the evidence, and the form 
of proceedings. 

It was therefore incumbent on this plaintiff in er- 
ror, if he conceived there was error in awarding the 
issue, in the trial thereof, or in the judgment of the 
Court, to have reserved the question by bill of excep- 
tions. Proceeding, as we are left to presume, under 
this impression, after assenting to the issues and en- 
tering upon the trial, ‘he causes points to be reserved; 
all we may suppose on which, he felt himself ag- 
grieved, in the form of a bill of exceptions; to this 
therefore, we must look for error, if any. 

The exceptions taken disclose the ground of the 
second assignment of error, that the court permitted 
the copy of the will to be read to the jury, as evidence, 
on the proof adduced. 

What was that proof? As heretofore shown, it 
was, that, before reading the copy, two of the sub- 
scribing witnesses to the original, swore that the ori- 
ginal was executed in’ their presence; that the testa- 
tor was of sound mind at the time; that he executed 
it also in the presence of a third witness; and farther, 
they proved the contents of the will, substantially, be- 
Sore the copy was exhilited to them. ‘That another 
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witness testified that the deceased, Cottrell, on the 
morning of his death, took a paper, which he said 
was his will, and destroyed it, (witness knowing no- 
thing more of the contents,) and he believed he was, 
at the time, in a state of znsanity, from intoxication. 
This, it is also to be observed, was after the defendant 
in error, who was the applicant for ihe probate, claim- 
ing an interest under the will, had in the form of 
an affidavit, accompanying his application to the 
Judge, stated all the facts relied on to establish 
the will, and among others, that he had made dili- 
gent search among the papers of the deceased ; also, 
diligent enquiry among the other members of his 
family and his friends, could find no other will, and be- 
lieved no other existed. 

No question appears to have been raised as to the 
necessity of his repeating these declarations before 
the Court, as a foundation tothe secondary proof; nor 
as to the right.of the adverse party to cross examine 
him, or haye other questions propounded. Hence 
we are to presume that no right of cross-examination 
was denied, and that the affidavit was supposed to 
embrace all the requisite facts. 

A party to a suit, or other interested person, is 
competent to make proof of diligent search for, and 
loss of, a deed, will or other paper, so as to lay a foun- 
dation for the introduction of secondary, or inferior 
proof of its execution and contents; such proof being 


Pe 2 © al Star. Ey. 

addressed solely tothe Court.* If the rule admits of 349, note 1 
: : . and refer’s 

any qualification, such as, that, the person offering to —4 Cowen 


make the proof, was the keeper of the papers, trunk, jj °”° 


or the like, necessary to be searched, (a restriction 
applying more properly to public officers,) still, this 
party was competent, in as much as he was the on- 
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ly son, and, after the death of his father, entitled to, 
at least,as much control as any other person. The 
extent of the search and enquiry made, and the au- 
thority of the party in interest to make it, were, 
doubtless, sufficient for the object of it, as shown by 
the last case referred to. 

It is also to be observed, that the non existence of 
the will, did not rest alone on the proof by the party 
to the Court; he introduced before the jury evidence 
tending to establish the fact that the original had 
been actually destroyed, and under circumstances 
which did not affect its validity: that the testator, on 
the morning of his death, in a fit of insanity, had torn | 
up a paper which he then said was his will. The | 
declaration as to the identity of the paper is to be con- | 
sidered as pars res geste, except so far as the insani- 
ty could weaken its force. I think, however, there 
would be nothing extraordinary in the idea that one 
might be enabled perfectly to know and truly declare 
the nature of an instrument before him, while his 
mind was so impaired as to be incapable of either ex- 
ecuting or revoking a will. If such was the situa- 
tion of the testator at the time of destroying the in- 
strument, the language connected with the act might 
serve to identify the paper.* Whether this was the 
state and condition of the testator at the time—whe- 
ther he destroyed an instrument, and how far his ex- 
pressions at the time, should convince the mind re- 
pecting its identity, were questions very proper for 
the consideration of the jury. 

The finding these questions in fayor of the appli- 
cation for probate, could avail nothing, without the 
farther finding that the original will was duly exe- 
cuted; also, the contents; for which purpose the evi- 
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dence of the other two witnesses had been introduc- 
ed. Ifthe evidence satisfied the jury on all these 
points, and that the contents agreed, substantially, 
with the copy exhibited, it was their duty to find as 
they did. 

In Idley v. Bowen," it was ruled that the destruc-*11 Wend. 
tion of a will, even by the hands of the testator, will 
not amount to a revocation in law, unless he had, at 
the time, sufficient capacity to understand the na- 
ture and effect of the act, and that, although the in- 
strument is not in being, its contents having been 
satisfactorily shewn, there is no difficulty in estab- 
lishing it as a will, if it is shown to have been im- 
properly destroyed—(see, also, Trevelyan vs. Trevel- 
yan.») The principle that an act resulting from in- 
sanity can not operate as a revocation of a will duly 
executed and published, is believed too obvious to 
require elaborate investigation, I therefore only add 
the authority of Welliams on Executors,° that, “ if a‘! vo! 20% 
will be wholly or partially cancelled, or destroyed by 
the testator whilst of unsound mind, probate will be 
granted of it, as it existed in its integral state, that being 
ascertained.” The same authority, however, main- 
tains, that, in such cases, the proof must be clear 
and satisfactory. 

If the competency of two witnesses, only, to prove 
the due execution, and contents, of the original will, 
could be considered as having been sufficiently 
brought in question to require the opinion of the 
court; I am not prepared to say that they were suf- 
ficient, especially if objected to for want of the third, 
and his absence unaccounted for. The will embra- 
ces real as well as personal estate, and, by statute, 
three subscribing witnesses are required. They are 
3 v. P. 9 
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designed to ascertain and judge, with the greatest 
certainty, of the testator’s capacity to dispose of his 
property, as well as that he did so with requisite so- 
lemnity. Whether the heir had not the right to in- 
sist on the testimony of all three before probate could 
be granted, provided they were all living and within 
the jurisdiction of the Court, is a question, which, 
when duly presented, may require deliberate consi- 


*3Mass.k.Geration. In the case of Chase et al. vs. Lincoln,* 
236 





the principle was so ruled; but it was at the same 
time said, if it be impossible to produce any one of 
them, the Court would proceed without him ez ne- 
cessitate vet. In the case of Dan vs. Bowen, (previ- 
ously cited,) the will, as in this case, appeared from 
the testimony of two witnesses, to have been subscrib- 
ed by them; and one of them further stated, that it 
was also subscribed by a third witness, whose name 
he did not recollect, but he had no doubt of his be- 
ing a credible witness. There, as here, the object 
being to establish a will, which had been lost or de- 
stroyed; the court held that this was all the evidence 
that could be expected under the circumstances of 
the case, and that it was prima facie sufficient. 

In this case, however, it is an important fact, that 
no objection appears to have been made below to 
the competency of these two witnesses alone, to prove 
the will; that the only objection made, or exception 
taken, was, that on the testimony of the two subscrib- 
ing witnesses, relative to the due execution and 
contents of the will, and of the one other witness 
concerning the destruction of the original, the Court 
admitted the copy as evidence to the jury. It does 
not appear but that the absence of the third sub- 
scribing witness was accounted for; that any ques- 
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tion was made, or any opinion of the Court given, re- 
specting the necessity of producing him, in order to the 
establishment of the will. It is not shewn that any 
instructions tothe jury were given, or requested, wheth- 
er all the evidence received was sufficient for this 
purpose; nor does it appear what other evidence, or 
whether any, was adduced before the jury. Under 
these circumstances, I am of opinion that no error is 
shewn in permitting the copy to be read as evidence. 

In reference to the argument that there is no suf- 
ficient shewing that the testator remained insane, af- 
ter the destruction of his will until his death, so as 
to prevent his supplying a new one, had he chosen 
not to die intestate; and to any other objection respect- 
ing the extent of the questions propounded, and an- 
swered, it is deemed sufficient to remark, that the is- 
sues were sufficient to embrace the entire contro- 
versy, and the jury haying passed upon it, the legal 
presumption is, in the absence of any shewing to the 
contrary, that the evidence justified the verdict ; and 
as to the continued insanity of the testator, if proof 
to this effect were admitted to have been necessary, 
the evidence of his having been so on the day—‘on 
the morning of his death,’—might justify the infer- 
ence that it continued until the moment. Or if the 
contrary presumption could be indulged, a know- 
ledge or recollection of the acts of his insanity, would 
by no means follow, as a necessary consequence of 
the restoration of his reason. It is therefore unne- 
cessary to inquire on whom the burthen of proof, in 
this respect, devolved; or, whether, supposing him to 
have had the subsequent knowledge, some public re- 
cognition of the validity of the insane act, was not 
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necessary togive it effect. This view of the subject 
derives additional force from the consideration that 
these, with other objections were embraced by the 
issues to the jury, and no question in relation to them 
has beén reserved by the bill of exceptions. 

In my opinion, the judgment of the Orphans’ 
Court should be affirmed, and such is the unanimous 
opinion of the Court. 
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SIMMONS versus AUGUSTIN. 


QUESTIONS IN THIS CASE. 


As to the competency of one to execute a valid convey- 
ance of realty,in consideration of natural love and 
affection, under a provision that the deed shall take 
effect in futuro. 

As to the title to lands, granted to one, and the heirs 
of lis body, between the issue of the donee, and a 
purchaser. 4 

The construction of the statute of 1812, upon the sub- 
ject of estates in fee tail, d:c. 

The construction of a particular deed. 


1. In this State, the freehold of lands to take effect in futuro, may 
be conveyed by a grantor to the grantee and his heirs, upon 
the consideration of natural love and affection, without livery 
of seizen, where the deed reserves to the grantor a life estate 
in the premises; and sych reservation will be construed into 
a covenant to stand seized to the use of the grantee. 

2. A deed “giving and granting” lands to one, ‘‘and the heirs of 
his body forever, after the demise of the grantor;” held to 
be sufficient in its terms for this purpose. 

3. Where a deed of lands by one to his two sons, expressed a 
limitation to the donees, ‘‘and the legal heirs of thew bodies 
forever;” held that such deed ¢reated an estate tail, in the 
donees, and was embraced within the meaning of the act of 
1812. 

4. Under the statute of 1812, a limitation by deed, of real estate 
to a succession of donees, will not be deemed valid without 
the adeption of the terms prescribed in that statute; and a 
clause, that in default of heirs of the body of the remainder 
man, the estate shall revert to the right heirs ofthe donor in 
fee simple. 

5: To give a deed passing real estate, validity, under this sta- 
tute, the limitation and reversion must be declared by express 
words; and where a deed contains no clause adopting the 
terms of the statute and the limitation there prescribed, the 
donee takes an absolute estate in fee simple. 
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This was an action of trespass to try titles, brought 
in the Circuit Court of Autauga, by the next friend 
of Martha Augustin, an infant. 

The lands, the subject of the suit, were held by 
the plaintiff in error, under a regular conveyance, 
by deed, from Thomas J. Augustin, the father of 
Martha: and she claimed, under a deed, made by 
her grand father, William J. Augustin, to her father, 
Thomas J., and his brother, Heary W. Augustin.— 
And the deed was as follows : 


ae ie Q Entailed deed of gift. 
“Know all men, by these presents, that I, Wil- 

liam J. Augustin, of the State and county aforesaid, 
for, and in consideration of the natural love and af- 
fection, which I bear to my sons, Henry W., and 
Thomas J. Augustin, as well as for the further con- 
sideration of one pepper-corn, to me in hand paid, 
by the said Henry W. and Thomas J., at or before 
the sealing and delivery of these presents, the re- 
ceipt whereof, is hereby acknowledged, have given 
and granted, and, by these presents, do give and 
grant, unto the said Henry W. and Thomas J., and 
the legal heirs of their bodies, forever, after the demise 
of the said William J.—Also, that the following lands, 
to be described, and to be equally divided between 
the said Henry W. and Thomas J., are in no wise 
to be made subject to any debts, contracts or convey- 
ances, that the said Henry W. and Thomas J. may 
make to any person or persons—as the true intent and 
meaning of this deed is, that the lands to be describ- 
ed, are to remain with them or their legal heirs, for- 
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ever.—All that fraction west of the Alabama river, 
section No. 23, in township, No. 17, of range, No. 
12, containing three hundred and twenty acres—To 
have and to hold the said described land, unto them 
above mentioned, and in the manner above des- 
cribed. 

“In witness whereof, I have hereunto put my 
hand and seal, this twenty-eighth day of September, 
in the year of our Lord, one thousand eight hundred 
and twenty-four, and in the forty-eighth year of the 
Independence of America. 

‘WILLIAM J. AUGUSTIN. [L.8. ] 
“Signed, sealed, and acknowledged, 
in the presence of, 
“Griffin L. Hogans. 
“James D. Goss. 
“ Nathaniel Haws.” 


The bill of exceptions, taken in the cause, stated, 
that the plaintiff below produced to the jury, the 
above deed; and proved the death of said William 
J. Augustin, and the death of the said Thomas J. 
Augustin; and, that she was the sole child of the 
latter. 

The defendant, in defence, introduced a deed 
made to one Ezell, by Thomas J. Augustin; anda 
regular conveyance from Ezell, to himself, (Sim- 
mons,) of the lands, in question. 

The court charged the jury, upon this evidence, 
that the said deed of William J. Augustin, was such 
as was authorised by the laws of this State; and, 
that, under the deed, Thomas J. Augustin, after the 
demise of William J., the father, took a life estate, 
only, in the lands; and, that Thomas J. Augustin 
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had no right to convey the premises, for a longer 
term ; and, that no greater title than a life estate pass- 
ed to Ezell and Simmons, under the deed, from 
Thomas J. Augustin.—That the infant child of Tho- 
mas J. was entitled to the premises ; and, that if sa- 
tisfied of her heirship, and the identity of the land, 
the jury must return a verdict for the plaintiff. 

The exceptions further disclosed, that proof was 
made, that Henry Angustin was still living, and al- 
so, children of his body.—That, the counsel for the 
defendant requested the court to charge the jury, 
that the plaintiff, if entitled to recover the lands, ° 
was only entitled jointly with the said Henry, or with 
his children—the plaintiff having shewn, from the re- 
cords of the Orphans’ Court of Autauga, that com- 
missioners had been appointed, under an order of 
that Court, to make partition of the lands, held un- 
Ger the deed; and that they had made due return, 
allotting the premises sued for, to the said Thomas 
J. Augustin, in his life-time—the Court refused to 
give the instructions, asked ; and charged, that it was 
not necessary, for the said Henry Augustin, or his 
children, to joinin the action here—no objection hav- 
ing been made to the regularity of the proceedings 
on partition. 

It was further shewn, that in reference to some 
contrariety of evidence, as to the plaiatiff being in 
existence, at the time of the death of Thomas J. Au- 
gustin, the court was requested, to charge, that, if 
the jury believed that the plaintiff was not in being, 
at the time of her father’s death, then the lands 
mentioned in the deed, would revert to the right 
heirs of the donor. The court refused, and inform- 
ed the jury, that it was indifferent, whether, at that 
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time, Martha, the child, was alive, or not: her rights 
were the same; and, she was equally entitled; un- 
der the deed of the ancestor. 

A verdict was thereupon rendered, for the plain- 
tiffin the action; and an appeal, by the defendant, 
prayed to this court. 


Mr. Hopkins, for appellant.—The statute declares, 
that every estate tail that existed at its enactment, or 
might afterwards be created, should be a fee simple. 
No one can doubt the effect of the statute upon the 
estates tail, which had been granted before its pas- 
sage. It was to convert them into estates in fee sim- 


_ple, and to give the fees to the persons, who were 


then tenants in tail. The proviso was prospective 
in its operation—it authorised future conveyances td 
be made, in the mode that is prescribed in it; but, 
such conveyances must be of the estates of those 
who might make them, and could not affect the 
right toa fee simple, which the statute gave to him, 
who was tenant in tail at the time of the enactment 
of it. As the statute declares, that every estate 
tail, created after its passage, shall be a fee simple, 
in the donee, in the same terms, in which it changes 
every estate tail, that then existed, into a fee simple, 
the conclusion cannot be avoided, that the legislature 
intended, that every grant, which might be made af 
ter the enactment of the statute, in the same lan- 
guage of those that it converted into pure fees, should 
convey a fee simple to the grantee. Ina grant of 
an estate tail, there is but one limitation. Even, if 
a grant be made to A, for life, and the remainder to 
the heirs of his body, the legal effect of it, accord- 
3 v. P. 10 
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ing to the rule in Shelly’s case, is that it is one limi- 
tation of an estate tailto A. Such a grant, existing 
at the date of the statute, was changed, by it into the 
conveyance of a pure fee, to him, who was tenant 
in tail; and, just such a grant, made since, the le- 
gislature intended should convey the fee simple to 
the grantee—because they have said it should do so. 

A conveyance, founded upon the proviso of the 
statute, is a different thing from a simple grant, con- 
sisting of one limitation only, of an estate tail. In 
a coveyance, authorised by the proviso, there must 
be three limitations. If there be two living donees 
in the grant, to whom the estate is successively li- 
mitted, there must be a limitation of a certain, sepa- 
rate and exclusive interest in the estate to the first— 
because his interest must be ascertained by the con- 
veyance, and at the limit appointed for its termina- 


. tion, would be the commencement of the interest of 


the succeeding living donee. If there be but one liv- 
ing donee, his interest must be granted with certain- 
ty, because it is separate and exclusive of the estate, 
limited to the heirs of his body; as the interest of 
the first living donee is separate from, and exclusive 
of that of a succeeding living donee. 

In a conveyance, therefore, to one living donee, 
the point at which his interest must terminate, must 
be described----because it is the only feature, in such 
a grant, which shows the line of separation, between 
the interest of the’living donee, and that intended, by 
the remainder, for the heirs of his body. 

If a grant be merely to A, and the heirs of his bo- 
dy, it would be uncertain, although the third limita- 
tion, required by the proviso, might be inserted, at 
what time the grantor intended the interest of the 
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heirs of the body to commence---whether at their 
birth, or at the death of their parent. So, if there 
were a grant, merely to be enjoyed by A, first, and 
next by B, who were both living, without ascertain- 
ing the quantity of the interest of each, the limita- 
tion would not be made, as the statute requires, 

Under the proviso, a term of years, as well as a 
life estate may be limited, to a living donee. In a 
conveyance, with three limitations, made pursuant 
to the proviso, the rule in Shelly’s case, would not 
be applicable—-although the first might be to the liv- 
ing donee, for life; because a rule of the common 
law, cannot operate upon limitations which the pro- 
viso authorises to be made in a conveyance, intro- 
duced by the proviso. Such a conveyance, with 
three limitations, the last being, as the proviso di- 
rects, to the right heirs of the donor, would not be 
an estate tail---because the proviso distinguishes such 
a grant, from the grant of a fee tail. But, sucha 
conveyance, without the proviso in the statute, would 
be a fee tail, and, consequently a fee simple. Eve- 
ry statute should be so construed, as to give effect to 
every part of it. 

The intention of the legislature, was, that some 
estates tail, created after the passage of the act, should 
be fees simple. They have declared, that all should 
be; but, if any one granted since the enactment of 
the statute, must be a pure fee, then all, created by 
the same words, must be. 

The intention of the legislature, was, that all fees 
tail, created after the act, should be as pure fees, as 
the fees tail, existing at the date of the statute, were 


made, by the effect of it. 
But, according to the construction of the statute, 
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given by the counsel for the defendant in error, no 
estate tail, created since its enactment, is a fee sim- 
ple: every grant of a fee tail, is an estate for life, to 
the donee, and in fee simple to the heirs of his body. 
This exposition of the statute, is made, regardless of 
the express declaration, in the act, that every estate 
tail, created after its passage, should be a fee simple; 
and, as though the statute contained no such enact- 
ment. ‘The construction denies any eficct to the bo- 
dy of the statute. 

If every conveyance of a fee tail, made since the 
statute, without any other limitation in the deed, be 
deemed a fee simple, effect will be given to the body 
of the statute; but, if the deed, creating the estate, 
have the three limitations, which the proviso is be- 
lieved to require-—-or, at least, two limitations, one of 
an estate tail, and the second, of the estate to the right 
heirs of the donor, in the event of the death of the 
donee, without heirs living at his death, it would 
present a case, upon which the proviso would take 
effect. } 

Without the proviso in the act, the creation of a 
fee tail, would transfer the fee simple, from the do- 
nor to the donee, although the latter might never 
have an heir of his body. With the proviso, the do- 
nor has power, in the event of the donee’s having 
no heirs of his body, to limit the estate to his own 
right heirs. 

Our construction of the statute, therefore, gives ef- 
fect to both the body, and the proviso of the statute. 
The power offered by the proviso, may be exercised, 
or rejected,as the donor may choose. If he make 
a grant to A, and the heirs of his body, he gives 
what was formerly a fee tail, but, under the statute, 











JANUARY TERM, 1836. 






































SIMMONS U8, AUGUSTIN, 





) it is a fee simple; and, if the deed have no other li- 
. mitation, there is no reversion in the donor. But, 
) he may, in the same deed, and, as a part of it, in 
' virtue of the power of which the proviso is the 
f source, limit the estate, inthe event which has been 
mentioned, to his own right heirs. Should he do so, 


he would not part with the fee simple—he would re- 

tain it, till heirs of the body of the donee should be 

ascertained---to whom, should there be any, the fee 

simple would pass, in virtue of the limitation to 

them: should there be none, the fee simple would 

) pass to the right heirs of the donor, in virtue of the 

: limitation over. 
It has been asked why we insist that the proviso 

requires the limitation to the right heirs of the do- 

nor? Does not the reversion, upon the creation of a 

fee tail, remain in the grantor; which may, at some 

future time, return to him, or his right heirs? In 

England now, and in this country before the statute, 

the creation of a fee tail, was the grant of less than 

the whole quantity of interest in a fee simple, and 

while it was so, a grant of a fee tail left an interest in’ 

the grantor, which might return to him or his heirs, 

without a limitation to them, and which he, or they, 

might sell. But, since the statute, a grant of a fee 

tail, in this State, if there be nothing more in the 

deed than is necessary to create an estate tail, is a 

grant of a fee simple. | 
The statute has made a grant to A, and the heirs | 

of his body, or to one for life, and the remainder to | 

heirs of his body, as appropriate to convey a fee sim- | 

ple, as one to him and his heirs is. The same ef- 

fect must now be given to a grant to one, and the 

neirs of his body, as to a grant to one and his heirs. 
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The same construction must be put upon a deed con- 
taining the former words, as though the effeet allow- 
ed tothe words by the statute, were, and always had 
been given tothem by the common law. The truth 
of the proposition, that upon a grant of a fee tail, 
which, according to the English law, leaves an in- 
terest in the grantor, which will be. preserved with- 
out a.imitation of it to his own heirs, it is unneces- 
sary to make such a limitation, does not prove that, 
upon a grant in fee simple, in this State, which, un- 
accompanied by any other limitation, leaves nothing 
in the grantor, itis unnecessary to make such limita- 
tion as the proviso requires, to the donor’s right heirs. 
A grant in fee tail,is here a grant in fee simple, 
which will pass the whole estate of the donor from 
him tothe donee, unless there be an addiiional limi- 
tation in the deed to his own right heirs, the effect of 
which would be to retain the fee simple in himself. 
If such a limitation were not authorised by the sta- 
tute, the fee simple could not be-prevented from pass- 
ing to the donee by any common law deed. The 
common law permits a person by executory devise, 
to grant a fee simple to a deyisee, and by the same 


devise, to limit the same fee to another person, in the 


event of the first person dying without heirs living at 
thr time of his death. But if the devisor devise in 
fee simple, and omit to make a proper limitation over 
of the same estate, the first devise carries the whole 
estate —the fee simple. This right to devise a fee 
simple, and to modify the devise by another limitation 
in the will of the devisor, is peculiar to executory de- 
viges. Grantors by deed have no corresponding 
right. (Fearn on Remainders and Executory Devi- 
ses, 443, ’4.) 
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Our statute has given to grantors by deed, a simi- 
lar right, and it must be exercised as if it were deriv- 
ed from the common law—it must be exercised as 
the right to devise a fee simple, and then to qualify 
the devise by.a limitation over it. As a devise of a 
fee simple, without any limitation over, passes the fee 
simple from the devisor to the devisee: so a grant by 
deed under our statute, in fee simple, without any 
limitation over, must pass a pure fee to the grantee 
or donee. 

If our legislature had intended that the creation of 
an estate tail, should give-a life estate to the donee, 
and a fee simple to the heirs of his body, our act, in- 
stead of being as it is, would be like the statute of 
New Jersey, by which such an effect is expressly 
given to estates tail. Had such been their intention, 
the statute would have given in the fees tail that then 
existed, estates for life to the donees, and in fee sim- 
ple to their heirs. ) 

The case of an estate tail existing at the passage 


of the act, with a limitation in the deed, that created - 


it to the heirs of the donor, which the counsel for 
the defendant in error has stated, as an instance in 
which the whole fee simple was vested, by the effect 
of the statute, in the donee, does not show that our 
first proposifion is untrue; the meaning of the propo- 
sition is, that every grant that existed at the passage 
of the act, and contained words proper and necessary 
to create a fee tail, was changed, by the act, into a 
fee simple; and that every grant made since, if 
it contain the same» proper and necessary words to 
create a fee tail, is a conveyance of the fee simple. — 
Before the act, a limitation of the reversion to the 
donor’s heirs, in a grant of-a fee tail, was useless and 
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inoperative. The reversion belonged to him and 
was as well secured to him and his beirs, by opera- 
tion of law, without as with the limitation. But, 
since the act, a grant, in words that before created 
an estate tail, is a conveyance of a fee simple, unless 
a limitation to the grantor’s heirs be added, to retain 
the fee simple in the grantor, till it be ascertained 
whether the donee shall have heirs of his body to 
take it. A devise, before the act, of a fee tail, left a 
reversion in the devisor; but now it would convey the 
fee simple. As a devise is a coveyance, there might 
be a devise under the proviso of a fee simple, in 
words which formerly created a fee tail, with a limi- 
tation to the devisor’s heirs, the effect of which would 
be to prevent the fee simple from passing from the 
devisor till the devisee should have heirs of his bo- 
dy. Ifa grant were made to A and his heirs, with a 
declaration of the grantor, in the deed, that he should 
have no power to convey, or to charge the estate 
with his debts, it would vest the fee simple in A, and 
the restraint would be void. As the grantor had le- 
gally conveyed the whole estate to A, and expressed 
the intention that he should never part with it,a 
court could not determine that a life estate only had 
been conveyed, or that the grantor had expressed 
what he had not—an intention that the grantee should 
have a life estate only. In this case a fee simple 
has been granted, in words, made proper by the act, 
to convey one. ‘The restraints which the grantor 
desired to impose, are void. The grantor has not 
expressed his intention that his son. should have a 
life estate, but he has said his intention was, that the 
estate should remain with his son, and his heirs for- 
ever; showing he intended: what the law does not per- 
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mit, that his son should first have the whole interest 
in the estate, and after his death the heirs of his son 
should have the whole interest. If the son of the 
grantor had died without having had a child, can 
any one donbt that the land would have belonged to 
the son’s estate? But if it be a life estate in the son 
upon his death, without having had any children, it 
would belong to the estate of the grantor. 


Mr. Goldthwaite, for appellee.—The defendant in 
error readily admits, that the statute intended to 
change all fees tail, which existed as such at the 
time of its passage, into fees simple, no matter by 
what words they had been created. It might well 
be questioned, however, whether the legislature 
possessed the constitutional power to divest the 
grantor of his estate in reversion, or the issue in 
tail of their estate in remainder, particularily in cases 
where it had become vested by their being 7m esse. 
Without adverting to this question, it may be assu- 
med, that the enacting words of this statute are suf- 
ficient to change all fees tail then existing, into fees 
simple. 

With this admission, the consequence contended 
for by the plaintiff in errror does not follow ; his pro- 
position is, “that the legislature intended that any 
grant which might be made after the enactment of 
the statute, in the same language of those which by 
it were converted into pure fees, should also convey 
fees simple to the grantees.” 

Let this proposition be examined. Previous to 
the statute, a grant to A, and the heirs of his body, 
would have left a reversion to the grantor and his 
3 v. P. bt 
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heirs. So would a grant to A for life, with remain- 
der to the heirs of his body. The reversionary es- 
tate of the grantor, in both of these cases, would arise 
by implication, but they would, nevertheless, have 
been pure estates tail. Would the addition of words 
expressing this reservation of the interest of the grant- 
or, have changed the character of the estate granted, 
or have changed it from a fee tail to something else? 
Let us see; a grant to A, and the heirs of his body, 
and in default thereof, to the right heirs of the grant- 
or. Would not this be as pure and absolute a fee 
tail as either of the other estates? If this would not 
be an estate in tail, what would it be? And, if such 
an estate had have existed, at the passage of the act 
referred to, would it not, by its operation, have been 
changed into an estate in fee? And can any one 
assert, that if such an estate was sow to be created, 
that it would, by the operation of that statute, be 
changed into an estate in fee simple? For it will be 
observed that it is in the very identical words of the 
exception of the statute. Therefore, the proposition 
of the plaintiff in error, cannot be true. 

The next position of the plaintiff in error is, 
that all the various limitations introduced into the 
exception of the statute, must be strictly pursued in 
the indentical words. He even contends for a step 
beyond this, that the termination and commencement 
of the successive estates, must be determined by the 
words of the grant. Nowit will readily be admitted, 
that it must appear to have been the grantor’s inten- 
tion to limit the estate of the: first, or each succes- 
sive donee, but that the manner and words of express- 
iag this intention, can make no difference; that 
any words may be made use of, and whenever 
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- the intention can be ascertained, that intention 
. will be carried into effect. There can be no doubt , 
8 but that a grant in the very terms made use 
B of in the statute, would be effectual to convey an es- 
8 tate to the issue of ihe donee; and yet, according to 
- the argument submitted, it would not be sufficient 
for that purpose, for two reasons, first, because no 


; 

? time would be shewn when the estate of the first do- 
nee was to terminate, or the estate of the issue to 
. commence. Second, a giftto A, and the heirs of his 
> body, and in default of such heirs, to the right heirs of 
t the donor, would, it is contended be defective, and pass 
’ nothing to the heirs of the body of A, because it did 
; not state when the interest of A was to terminate, and 
because it did not shew when the interest of the 
heirs of the body of A, was to commence—whether 
at their birth or at the death of A. It would be 
likewise defective, according to the argument of the 
counsel for the plaintiff in error, because it did not 


: specify that the heirs of A, must be heirs living at 
the time of his death. Now both these matters are 
supplied by intendments of law. A, shall take the 
largest estate which he can take by the words of the 
grant, which shall be most favorably construed for 
him, and the heirs of his body can not be known fill 
his death, zam nemo est heris viventis. It is not 
conceded, that, if a grant was made to’A and B, to 
be enjoyed by A first, that the same would necessa- 
rily be void, because the legal intendment of such a 
grant would be, that A should have the greatest es- 
tate which the words would give to him, which would 
be a life estate; no words of procreation being used, 
he would then take a life estate, and B would take a 
life estate after the death of A. 
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The next proposition of the plaintiff in error, is, 
that the intention of the legislature, was that some 
estates tail, created after the passage of the act, should 
be estates in fee simple; and, if any one fee tail, 
granted since the enactment of the statute, must be 
a fee simple, then all fees tail, created by the same 
words, must be fees simple, also. 

Perhaps there is nothing in this proposition, which 
calls for direct refutation: it might safely be admit- 
ted that the legislature did intend to make some 
fees tail, created after the statute, fees simple, and, 
the consequence would bej inevitable, that if any 
were so intended, all, created in the same language, 
would be so, too. But, wherever the intention of 
the donor was clear, that the first donee in tail, 
should only take a life estate, and that the estate 
should pass, through him, to the heirs of his body, 
the statute could have full operation, both in the 
creating clause, and in the proviso. Although I am 
by no means clear, that all estates tail, created after 
the passage of the statute, should not be fees sim- 
ple, in the first generation, still, such a construction 
could be given, as would avoid this difficulty: al- 
though, it might be held, that some estates tail, cre- 
ated after the passage of the statute, must, by it, be 
turned into fees simple, it, by no means, follows, that 
all must. 

If the donor were to grant to A, and the heirs of 
his body, without shewing, by any words, his inten- 
tion to limit the estate to A, it might be doing no in- 
justice to say, that this estate tail, should, by the ope- 
ration of the statute, be turned into an estate in fee 
simple ; but, if the grantor, by the use of any words, 
expressed his intention that A shall not haye more 
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than a life estate, then that intention could be car- 
ried into effect, and no violence done to the statute. 
A grant to A, for life, remainder to heirs of his body, 
would express the intention of the grantor, and would 
convey the fee simple to his heirs. 

So a grant, in the terms of this donation, where 
the intention is so clearly expressed, that the first 
donee shall take nothing but a limited estate, would 
shew a strong case, where the intention of the grant- 
or should be carried into effect. 

Any other construction than this, to be given to 
the statute, would, in effect, be saying, that no mat- 
ter how plainly soever, the intention might appear, 
yet, unless that intention was expressed, in the tech- 
nical language of the statute, no effect should be 
given to it: and, thus, in effect, say to every citizen 
in the community, that he should employ, not merely 
aconveyancer, but the ablest counsel in the com- 
munity, to give effect to his donation. 

The fourth proposition of the plaintiff in error, is, 
that the intention of the legislature was, that all fees 
tail, created after the passage of the act, should be 
as pure fees simple, as those fees tail, which existed 
at the date of the statute, were made, by the effect 
of it. 

This construction of the statute, would entirely 
destroy the effect of the proviso—for, it is clear, that 
the estate, designated in the proviso, is a fee taily and 
I think, it has been made to appear, that an identical 
estate with the one in the proviso, would, if existing 
at the date of the statute, have been turned into a fee 
simple. ‘The words of the statute are, “every es- 
tate, which exists, in fee tail,” shall be a fee simple; 
no exception, whatever, is made: but, as to estates, 
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hereafter to be created, a modified estate tail may be 
permitted to exist. 

In relation to the only other point assumed by the 
argument of the plaintiff in error—that this case is 
to be governed by the same rules as apply to the 
case of executory devises, where a fee simple is li- 
mited on a fee simple, it is not perceived what ap- 
plication the one has to the other.—In the case of a 
limitation over, by way of executory devise, it does 
not follow, that, because the davise over is too uncertain, 
to have any operation, that it would enlarge a previ- 
ous estate granted; and, I might here ask to show 
the whole want of application of the last point, if a 
limitation over, to one of the donee’s right heirs 
would not be good. 

Suppose a grant to A, for life, remainder to the 
heirs of his body, and, in default of such heirs of 
his body living? at the time of his death, to the eld- 
est son of the grantor, in fee, would not such a limi- 
tation be good ? 

To conclude, the construction, which the defend- 
ant in error insists, should be given to the statute, is 
this, that by the enacting clause of the statute, all 
estates tail were changed into fees simple. —That the 
proviso of the statute was not intended to operate, 
nor did it operate on estates tail, as then existing ; 
but, that it permitted them to be afterwards created, 
so as to vest a life estate only, in the first donee, and 
an estate in fee simple, in the heirs of his body, if 
he had any such, living, at the time of his.death— 
and, if he had none, it reverted to the grantor or his 
right heirs, in fee: that, this reversion was an estate 
that might either arise by express limitation, or by 
operation of law; and, that the grantor might vest 
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the reversiou, bp such devise, or otherwise, in whom 
he chose.—That an estate tail, created after the pas- 
sage of the act, would perhaps, be turned into a fee 
simple, unless the donor should, by some express 
words, indicate that the first donee should only take 
a life estate; and, that whenever such intention was 
expressed, or clearly indicated by the terms of the 
grant, that it should and ought to be carried into ef- 
fect.—T hat, the evil intended to be prevented, was a 
perpetuity of estates, not to prevent a provision for 
grand children—that this object is permitted and 
sanctioned by the legislature; and, it seems, that it 
should be the province of the courts, to advance this 
object, by giving full effect to the intention of the 
grantor.---That it would be manifestly unjust, be- 
cause the donor, in this case, perhaps, intended to go 
further than the law permitted, that, he should not 
provide for his grand-children, which was clearly 
one of his objects.---And, that it would be sacrificing 
his intention, entirely, to permit an estate, which, 
he most unquestionably, intended to be for no great- 
er period than the life of his sons, to be turned into 
a fee simple) 


SaFrrotp, C. J.—The action was trespass to try ti- 
tles, instituted by Martha Augustin, an infant, by her 
next friend. The object was to recover of Simmons, 
the premises in dispute, and damages for the deten- 
tion. 

A recovery was had accordingly, with a view to 
reverse which, Simmons prosecutes this writ of er- 
ror. 

The bill of exceptions shews that the claim in fa- 
vor of Martha Augustin, was derived from a deed of 
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gift, executed by her grandfather, William J. Augus- 
tin, on the first of September, 1524, whereby the 
land now in question, with other parcels, (which 
others have, by partition been allotted to another and 
this said Martha’s deceased father,) were conveyed; 
in an informal manner, as follows: 
“ Know all men by these presents, that I, William 
J. Augustin, of,” &c. “for, and in consideration of, 
the natural love and affection which I bear to my 
sons, Henry W. and Thomas J. Augustin, as well as 
for the further consideration of one pepper corn, to 
me in hand paid,” &c. “have given and granted, 
and by these presents do give and grant, unto the 
said Henry W. and Thomas J., and the legal heirs 
of their bodies forever, after the demise of the said 
William J. Also, that the following lands to be de- 
scribed, and to be equally divided between the said 
Henry W. and Thomas J., and are in no wise to be 
made subject to any debts, contracts and conveyan- 
ces that the said Henry W. and Thomas J. may make 
to any person or persons; as the true intent and mean- 
ing of this deed is, that the lands to be described are 
to remain with them and their legal heirs forever.” 
(After here describing the land, the deed proceeds:) 
“To have-and to hold the said described land unto 
them above mentioned, and in the manner above de- 
scribed. In testimony,” &c. 
_ The plaintiff below further proved the death of 
Wm. J. and of his son Thomas J., and that she was 
the sole child of the latter. ‘The defendant below, 
then produced a deed, made to John Ezell, by said 
Thomas J., and a regular conveyance, from Ezell, to 


himself. 
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Upon this evidence, the court charged the jury, 
that the deed of William J. Augustin, was such as 
was permitted by the laws of the State: and that, 
under said deed, ‘Thomas J. Augustin, after the de- 
mise of his father, took a life estate only, in the 
said estate ; and that he had no right to sell or con- 
vey said premises, for a greater period.—That no 
longer title than the life estate of the said Augus- 
tin, passed to said Ezell and Simmons, under their 
purchase of said premises, from Thomas J. Augus- 
tin.—That the infant child of the said Thomas J. 
Augustin, was entitled to said premises; and, that, 
under the law, arising from the-deed of the said 
William J. Augustin, the jury must return their 
verdict for the plaintiff, if satisfied of the heirship, 
and identity of the land in question. 

On the trial, it was also proved, that Henry W. 
Augustin was still in life, and had children living. 
The counsel for the defendant requested the Court 
to charge the jury, that the plaintiff, if entitled to 
recover the land in question, was only entitled joint- 
ly with the said Henry, or bis children. 

The plaintiff having produced an order of the 
County Court, appointing commissioners, to make 
partition of said land, and also, produced, from the 
record, thesreturn made by said commissioners, and 
proved, that the land, described in the plaintiff ’s de- 
claration, was allotted to the said Thomas J. Augus- 
tin, in his life-time, the court refused to charge, as 
requested : and, charged the jury, that it was not 
necessary, that the said Henry, or his children, should 
join in the suit—no objection being made to the re- 
gularity of the partition. 
o¥.%. 
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Some of the witnesses testified that the plaintiff 
below, was not in being, at the ttme of her father’s 
death—others, that she was previously born. On 
this contrariety of testimony, the defendant’s counsel 
requested the Court, to charge the jury, that if they 
believed the plaintiff was not in being, at the time of 
the death of the said Thomas J., her father, that, 
then, the lands in contest, reverted to the right heirs 
of the donor—which charge the Court refused, and 
charged, that, whether the plaintiff was in being, at 
the death of Thomas J., or was born afierwards, her 
rights were the same, and she was equally entitled, 
under the deed of her grand-father—to all which the 
defendant excepted. 

It is here assigned as cause of error—that the 
Circuit judge instructed the jury, as above stated, and 
refused to charge them, in the different manner, as 
requested. 

Haying reference to the course of the argument, 
and the principles of law, necessarily involved in 
the controversy, the following questions are believed 
to embrace the entire merits of the case. 

First—Was it competent for William J. Augus- 
tin to execute a valid conveyance of a free-hold, to 
his sons, in consideration of natural love and affec- 
tion, without livery of seizen; but, under a provi- 
sion, that the deed should take effect, not in presenti, 
but, after the death of the grantor : if so, is this deed 
sufficient for the purpose? 

Second—Do the expressions of the deed, import 
an estate tail—such as the stdtute of this State de- 
clares.to be an absolute fee: or, are the limitations, 

authorised by the statute, sufficiently expressed, to 
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render them valid, as such, and deny the grantees 
the power of alienation ? 

1. So far as seizen of the premises, at the time 
of the grant, may be deemed material, it may well 
be assumed, that the grantor was then in the quiet 
enjoyment. The contrary does not appear: no opi- 
nion of the Court is shewn to have been expressed, 
or requested, or any question raised, on the trial, re- 
specting it. We cannot, therefore, presume any 
such deficiency of proof. 

The language of the deed, viz: “‘ Have given and 
granted, and by these presents, do give and grant, un- 
to the said Henry W. and Thomas J., and the legal 
heirs of their bodies, forever, after the demise of the 
said William J.,” &c. is believéd sufficiently to im- 
ply a reservation of the premises to the use of him- 
self, the said William J. during his life, and until 
the grant should take effect in favor of the grantees. 
The force and effect of the words “after the demise 
of the said-Wm. J.” is the same as any more formal 
reservation of this interest would be. Cineet 

In Jackson vs. Swart,* it was held that a deed of 85. 
bargain and sale for a pecuniary consideration, of a 
fee, to commence in futuro, will operate as a cove- 
nant to stand seized to the use of the persons within 
the consideration, according to the intention of the 
party, without any technical or formal words for that 
purpose. There, the deed was executed by husband 
and wife, the title being in the former, and the lat- 
ter joining in the deed merely to release her claim 
of dower. Following the description of the premi- 
ses, in the deed, were these words: “ Itis understood 
that the parties of the first part, reserve to themselves 
the use of the premises during their natural lives.” 
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On this clause the court also ruled that the deed 
could not operate as a reservation or exception in fa- 
vor of the wife, who had survived, for the reason 
that she had no sufficient title or interest in the land; 
yet that it had effect and operation of a covenant to 
stand seized to the use of the husband during his 
life, and after his death to the use of his wife for her 
life. It was there also maintained that the language 
of the reservation was sufficient; that, for this pur- 
pose no technical words are required, “such as that 
the grantor covenants to stand seized to the use of 
A,” &c.; but that any other words will create a co- 
venant to stand seized, if it appear to have been the 
intention of the party to use them for that purpose. 
The authorities also show that the application of this 
doctrine is not confined to conveyances on valuable 
consideration. 

7 Co. 133. In Bedell’s case,» the facts were that B was seized, 
and he and his wife, in consideration of the natural 
love and affection which he had to his sons, and for 
their better preferment and advancement, convenanted 
tostand seized of the premises conveyed to the use of 
himself for life, and after his decease to the use of 
his wife for life; and, after their death, of one moiety 
to the use of one son, and of the other moiety to the 
use of the other son in tail. The question was, 
whether any use arose to the wife; and it was resolv- 
ed, that if a man covenant to stand seized to the use 
of his wife, son or cousin, it shall raise a use without 
any express words of consideration; and upon writ 
of error the judgment was affirmed, by all the jndg- 
es of the Common Pleas and Barons of the Exche- 


w Sir. 934, (UCT. 
The case of Goodtitle vs. Petts,* is to the same ef- 
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fect; and in f agel s case,) it was decided, that in such ,, Co.Rep. 

case, a use will arise to those who are within the 154, note. 

consideration, though not to those who are strangers 

0 ite 

' on , : eWill’s R. 
Sergeant Walliams, in his notes on Saunders, 676. 


(Chester vs. Willan,)' sustains the authority of Co. —— 


Litt.e that the word “grant” is of general extent, and 0» > 
may amount to a grant, feoffment, gift, lease, release, 
confirmation, or surrender; and that it is in the elec- 
tion of the party to use it to which ever of these pur- 
poses he pleases. He cites the case of Crossing vs. 
Scudamore,! where a father seized in fee, made a 
deed to his daughter, enrolled within six months, by 
which, in consideration of natural love, augmen- 
tation of her portion, and her prefermentin marriage, 
and other good and valuable considerations, he gave, 
granted, bargained and sold, aliened, enfeoffed and 
confirmed, unto the daughter and her heirs, the 
said lands; and there wasa covenant that after due ex- 
ecution, &c., she should quietly enjoy, and also aclause 
of warranty, but there was no money paid, or other 
consideration, but what was expressed in the deed. 
It was held that though the deed could not insure a 
bargain and sale, no money having passed between 
the parties; yet it should operate as a covenant to 
stand seized. He cites various other ‘cases in sup- 
port of the same principle; and maintains that where 
the intent of the parties is to pass the estate, the 
method of doing it ought to be subservient to that end; 
and that though the intent of the grantor is to be re- 
garded as to what estate is to pass, and to whom, yet 
it is not tobe regarded as to the manner of passing it, 
for of that he is supposed to be ignorant. (See Hod, 

277—LEarl of Clameckard’s case.*) ee 


{1 Vent.137 
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That it was the intention of the grantor, in the 
ease under consideration, to convey the premises to 
his sons and their heirs, generally or specially, to be 
enjoyed after his death, reserving the use of the same 
to himself, during his life; and, for this period, that 
he would remain in possession—in other words, 
would stand siezed for these purposes, I think is suf- 
ficiently implied by the expressions of the deed.— 
Then, admitting the common law doctrine, which is 
very clear as a general rule, that an estate of free- 
hold cannot be created to commence in futuro; but 
that it must take effect presently, either in possession 
or remainder; and this for the reason that no such es- 
tate could pass without livery of seczen, which must 
operate immediately or not at all :* yet, if, during the 
interval, according to the import of the deed, the 
possession is to be enjoyed by the grantor, or any 
other, under a covenant to stand seized to the pre- 
sent use of himself; and subsequent use of the gran- 
tee, or for the entire use of the latter, the object of 
the law is satisfied. In such case, the inconsisten- 
cy, against which this principle of law was intended 
to guard, the granting an estate to commence in fu- 
ture, by a conveyance importing an immediate 
possession, would not arise: the possesion would 
be consistent with the terms and object of the 
deed. Asa further: answer to this objection, our 
statute of uses, similar to the English statute of 
Henry VIII. may be cited. It provides that “in 
all cases by deed of bargain and sale, or by deed 
of lease and release, or by covenant to stand seized 
to use, or by deed operating by way of covenant to 
stand seized to use, the possession of the bargainor 
or releasor, or covenantor, shall be deemed hereto- 
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fore to have been, and hereafter to be, transferred to 
the bargainee, releasee, or person entitled to the use 
of the estate, or interest which such person hath, or 
shall have, in the use, as perfectly as if such bar- 
gainee,” &c., “had been enfeoffed with livery of sei- 
zen of the lands intended to be conveyed by said 
deed, or covenant.” 

In this case, I think, it may, also, be assumed, 
that the possession of the sons immediately on the 
execution of the deed, was not inferior to, or mate- 
rially different in principle, from that of a remainder 
man, while the possession of his free-hold is held by 
a tenant of the particular estate. 

Hence, I conclude, it was competent for the grant- 
or to convey the free-hold to his sons and their heirs, 
reserving to himself a life interest in the premises: 
and, that the terms of this deed are sufficient for the 
purpose. 

2. Then, the second question arises, relating to 
the effect, under the statute, of the limitation import- 
ed by the terms of the deed. 

The language of the statute is, that “every es- 
tate in lands or slaves, which now is, or shall hereaf- 
ter be created an estate in fee tail, shall, from hence- 
forth, be an estate in fee simple; and the same shall 
be discharged of the conditions annexed thereto, by 
the common law, restraining alienation before the do- 
nee shall have issue, so that the donee, or person in 
whom the conditional fee is vested, or shall vest, 
shall have the same power over the said estates, as 
if they were pure and absolute fees. Provided, that 
any person may make a conveyance or demise of 
lands, to a succession of donces, then living, and 
the heir or heirs of the bodv of the remainder 
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man; and, in default thereof, to the right heirs of 
the donor, in fee simple.” 

A conditional fee, at common law, was a fee re- 
strained to some particular heirs, exclusive of others: 
“as, to the heirs of a man’s body,” by which only 
his lineal descendants are admitted, in exclusion of 
collateral heirs, &c. Under the common law mere- 
ly, and before the statute de donis, the construction 
which prevailed, in relation to such conditional fees, 
was, that, on the birth of issue, such as contemplat- 
ed by the grant, the condition was performed and 
discharged, and the estate was supposed to become 
absolute in the grantee—so far, at least, as to enable 
him, if he chose, to alien it, and, thereby bar, not 
only his own issue, but also the donor, of his inter- 
est in the reversion, and to forfeit or incumber it.— 
To prevent which, the statute of 2 Westm. called 
the statute de donis, was enacted which secured to 
such conveyances, additional virtue. 

The English Judges so construed it as to divide 
the estate into two parts, leaving in the donee a new 
kind of particular estate, which they denominated a 
fee tail ; and, investing, in the donor, the ultimate fee 
simple, expectant, on the failure of issue----which 
was called a reversion. 

This was regarded as a residue of the fee, left in 
the grantor, to be enjoyed by the implied terms of 
the grant, at any indefinite period, when the estate 
created by it should expire, by the happening of the 
event. The statute de donis was admitted to have 
the effect to protect the interest of the heirs, and al- 
so of the grantor, until the titles become so embar- 
rassed from the difficulty in tracing the lines of lin- 
eal descent, and the restraints on alienation, together 
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with the liability of the estates tail, to revert to the 
grautor, for any indefinite failure of lineal heirs, that 
methods were invented, and in most cases resorted to, 
of unfettering the estates, and subjecting them to 
alienation, even before issue born. This was done 
by fines, common recoveries, and the like. The 
prevention of similar complexity and uncertainty, in 
land titles, within this State, was, doubtless, a main 
inducement to the passage of the act already quoted, 
abolishing and prohibiting estates tail. 

Now to determine whether the estate created by 
the deed of William J. A. falls within the descrip- 
tion, or definition given of an estate tail, let reference 
be had to such parts of the deed as must determine 
its true character in this respect. As the substance 
of so much thereof, (disregarding its informality, and 
transposing some of the sentences,) I give the follow- 
ing: That said William J. gave and granted unto his 
two sons, Henry W. and Thomas J., and the legal 
heirs of their bodies, forever, to be enjoyed after the 
death of the said William J., the lands described— 
to be equally divided between them : the same to be, 
in no wise subject to any debts, conveyances or oth- 
er contracts, that they should make; as the true in- 
tent and meaning of the deed was, that said lands 
should remain with them and their legal heirs, forev- 
er. To have and to hold the same, in manner afore- 
said. | 

If, instead of the words, in the premises.of the 
deed, following Henry W. and Thomas J., ‘‘and the 
legal heirs of their bodies,” it had read, and their 
heirs, or their legal heirs, all other parts of the deed 
being as it is, there could have been no question but 

3 v. P. 13 
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that the absolute fee was conveyed to the sons: the 
subsequent parts would have been perfectly consist- 
ent with the premises, in respect to the grantees and 
the estate granted ; and, by the principles, even, of 
the common law, the language would have been en- 
tirely appropriate, for the conveyance of the uncon- 
ditional estate. But, the insertion of the words, ‘‘heirs 
of their bodies,’’ according to their common law im- 
port, would necessarily operate as a limitation of the 
estate, to the grantee and his lineal descendants, to be 
enjoyed, in succession, by each, during their natural 
lives, subject to reversion, if, at any time there should 
be a failure of such issue. The subsequent desig- 
nation of said two grantees, and their legal heirs, is 
not necessarily inconsistent with the former, as the 
words “legal heirs,” are no less applicable to heirs of 
the body, than any others. 

It is, therefore, unnecessary to examine the effect 
of a repugnance in this respect, between different 
parts of adeed. The conclusion appears to me un- 
avoidable, that the effect of this deed, according to 
the common law and the statute of Westminster, 
would be to create an estate tail. 

This proposition, however, I do not understand to 
be particularly contested, in argument. But, on the 
part of the defendant in error, it is insisted, that, 
though the statute was intended to convert existing 
estates tail into absolute fees; it could not have been 
intended to prevent the subsequent creation of all 
kinds of estates tail. 

The case is supposed, of a grant to A, and the 
heirs of his body, ‘and, in default thereof, to the right 
heirs of the grantor. This, it is said, would be as 
pure a fee tail, as any other that could be created ; 
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and, one which, by operation of the statute, would 
have been changed into an absolute fee. 

It is denied, however, that such an estate, creat- 
ed since the statute, would be changed into a fee 
simple: for, that it would be’in the identical words 
of the exception of the statute. 

Hence, it is contended, that the proposition of the 
adverse counsel, that the legislature intended, that 
grants, made after the enactment of the statute, in the 
same language of those which, by its terms, were 
converted into pure fees, should also convey fees sim- 
ple to the grantees, can not be true. 

To this argument, which, at least has the merit 
of plausibility, the counsel for the plaintiff in error 
urges a satisfactory reply ; it is, that his proposition, 
alluded to, means, that every grant, that existed at 
the. passage of the act, and contained words proper 
and necessary to createa fee tail, was changed, by 
the act, into a fee simple: and, that every grant 
made since, if it contained the same proper and ne- 
cessary words to create a fee tail, is a conveyance of 
the fee simple-—That, before the act, a limitation of 
the reversion expressed, was useless and inoperative; 
because it was secured by operation of law, as well 
without, as with an express limitation. 

Remarkable as it may appear, no case, fully in- 
volving the construction of this statute, has previous- 
ly occurred in this court, or of a similar one, else- 
where, within our observation. As anew question, 
then, and one, which, from its nature must affecta 
large amount of real estate, on conveyances already 
existing, as well as others, to be executed, it is wor- 


thy of the most deliberate consideration. 


To concede to the statute, according tothe argu- 
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ment referred to, a construction which would abo- 
lish estates tail, created before its passage, and, at 
the same time, recognise the right of the same grant- 
or, or another, by the use of the same words, (they 
being appropriate and usual,) to create a new estate, 
of the same character, which would be valid, would 
involve an incongruity, which it is, by uo means, 
probable, the legislature intended. 

It is true, that, in England, a conveyance, such 
as is expressly authorised, by the proviso to the sta- 
tute, would be regarded as a fee tail, and could con- 
stitute nothing else ; but, it is equally clear, that a 
portion of the language thus to be used, would, there, 
be unusual and unnecessary: consequently, we are 
at liberty to suppose, that the legislature only in- 
tended to inhibit estates tail, created in the usual 
form, by providing, that the words, “heirs of the 
body,” should not, here, receive their technical com- 
mon law operation, to limit a conveyance, so ex- 
pressed, to lineal descendants, and imply a reversion 
to the grantor, on the failure of such heirs. We 
are bound to do so, if it be found impossible, other- 
wise, to reconcile the general provision of the statute, 
with the exception, which, in this isistance, appears 
to be the case. 

Reference to another general provision, contained 
in the previous section of the same statute, will aid 
in the construction of this. It is that which declares, 
that “every estate in lands, which shall be hereafter 
granted, conveyed or devised, although words, here- 
tofore necessary to transfer an estate of inheritance, 
be not added, shall be deemed a fee simple, if a less 
estate be not limited, by express words. This was no 
Jess an innovation upon the common law, than that 
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relating to estates tail: by force of this, a convey- 
ance, which, by the common law, would have creat- 
ed only a life-estate, for want of the word “ heirs,” 
is made to secure a fee simple. 

A principle, which it appears to have been the 
object of both these sections of the statute to advance, 
was, that there should be no implied reversion of 
the fee; and, of that relating to entails, that the 
words, “ heirs of the body,” should also be depriv- 
ed of the virtue of limiting the grant to the grantee, 
and his lineal descendants, for the period only of 
their respective lives, unless an intention of the kind, 
instead of being left to implication, was declared by 
express words, such as prescribed by the statute, 
that “in default thereof, (of such heirs,) then to the 
right heirs of the donor.” 

The position assumed, in argument, that, by vir- 
tue of the statute, a conveyance to one “and the 
heirs of his body,” without any other limitation ex- 
pressed, operates as an estate in fee, no less than if 
the word “heirs,” generally, were used, appears to 
be tenable, and the only view that can give effect, 
both to the body and proviso of the statute. 

Before the statute, the words “heirs of the body,” 
were the proper operative words, for the creation of 
an estate tail—the word “heirs,” merely, for an es- 
tate in fee simple. 

Then, in as much as the statute has declared, that 
every estate, which then had been, or thereafter 
might be created an estate in fee tail, should operate 
as an estate in fee simple, &c., the same effect, pre- 
cisely, is given to either form of expression ; and, 
either must operate as a fee simple, if there be no 
other provision in the deed, to vary the import, such 
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as the last limitation prescribed® by the statute, that, 
in default of heirs of the body, the estate should 
then revert to the right heirs of the douor,.in fee 
simple. This limitation, also, appears indispensable, 
_}to reserve even a contingent fee in the. grantor, ac- 
"SY cording to the previous section cited, which gives to 
— all conveyances the effect of fees simple, if less es- 
tates be not limited by express words. 

. It has never been considered, that the words “heirs 
‘ of the body,” even in England, reserved the right 
of reversion to the grantor, ‘‘by express words,” 
but only by implication: this, it appears to have 

been the object of both these sections to prevent. 

If the principle be conceded, as [ think it must 
be, that under the statute, “heirs of the body,” and 
“heirs,” generally, without any other limitation ex- 
pressed, import the same thing, the difficulty, on this 
point, must immediately vanish. The effect of this 
conveyance must be the same as if the words, “heirs 
of their bodies,” in connection with “ heirs,” had not 
been inserted. 

As respects the argument, that these words should 
constitute the heirs of the first takers, tenants in fee, 
after the death of their fathers, I can find no warrant 
for such construction. The common law import of 
the words “heirs of the body,” limited the estate to 
the lifetime of the heirs, as absolutely as did a grant 
to A, and the heirs of his body, limit his estate to the 
period of his life. On the same principle that these 
words could, or ever did deny to the tenant in tail, 
the absolute fee, they reserved the right of rever- 
sion. 

By force of the statute, their effect has been alike 
varied, in both these respects. Had the legislature 
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intended to convert estates tail, such as are import- 

ed by this conveyance, into absolute fees, in the chil- 

dren of the first takers, we may safely presume, that 

other, and more appropriate words would have been 

used, for this purpose. Both in England ahd in the 

United States, the words, “heirs of the body,” have, 

in their technical acceptation, been understood to im- 

ply the reverse. . 
A principle of decision ever to be held sacred, is, 

“that where words haye long been used, in a techni- 

cal sense, and have received an uniform construction, 

they have become a rule of property, and the con- 

struction should be adhered to; otherwise, titles to 

estates may be unsettled.” ‘Then, according to this 

principle, the words “heirs of their bodies,” as ex- 

pressed in this deed, construed, without reference to 

the statute, would have had the effect to constitute 

Henry W. and Thomas J. Augustin, tenants in tail, 

thereby limiting the remainder as life estates, to their 

lineal descendants, through succeeding generations, 

until the line should become extinct, then to revert 

to the grantor. Apart from the statute, the terms, 

“failure of issue,” or “dying without issue,” mean 

an indefinite failure of issue: and, unless accompa- 

nied by some additional clause, word or circumstance, 

clearly denoting a contrary intention, they must re- 

ceive this construction.—Patterson vs. Ellis.* 211 Wend. 
In this case nothing is expressed or implied to™® 

the contrary, except under the influnce of the sta- 

tute. This statute declares such shall constitute 

absolute fees; with the exception that lands may be 

conveyed “to a succession of donees, then living, 

and the heir, or heirs, of the body of the remainder 
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man, and in default thereof to the right heirs of the 
donor, in fee simple.” 

Hence I conclude, as before intimated, that to 
constitute a valid limitation, by deed, as here con- 
tended for, the language prescribed in the statute, 
particularly the latter clause, ‘‘and in default there- 
of, to the right heirs of the donor in fee simple,” 
must be adopted ; and that for the want of such, in 
this deed, it must, according to the direction of the 
statute, operate as a pure and absolute fee, in the 
donees; that, consequently, the title of Martha A,, 
the issue of one of them, cannot be sustained. 

I am, therefore, of opinion that the judgment of 
the Circuit Court must be reversed; in this the Court 
are unanimous. Let the cause be remanded fora 
new trial 
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PRESNALL versus MABRY. 


QUESTIONS IN THIS CASE 


As to the answer of a garnishee. 

As to the issuance of a summons in garnishment against 
an administrator, within siz months after the grant 
of letters. 


1, No judgment can be rendered against a garnishee on his an- 
swer, where there is not a clear admission of a legal debt, due, 
or becoming duc, to the defendant in the original suit. 

2. An administrator, within six months after the grant of letters, 
cannot be summoned as a garnishee, and judgment rendered 
against him, thereon. 


At the September term, 1819, of the then Superi- 
or Court of Clarke county, Jesse Mabry, upon a writ 
and declaration, formal and sufficient, obtained:a 
judgment against William Latham, in the words and 
figures following:—“ Judgment by default claimed 
by T. Murray, Esq.—granted.” 

Upon this supposed judgment, executions issued 
at various times, to wit:—One in October, 1819, and 
one on the 19th January, 1832, both returned, no 
property found. On the 17th January, 1832, one 
William Robinson made oath, that on, &c., judg- 
ment, &c., was rendered against Latham, in favor of 
Mabry, for one hundred and two dollars and sixty- 
four and three-fourth cents; that Latham had no 
property, &c and that Elijah Presnall had, &c.— 
Upon this affidavit summons issued from Clarke 
Circuit Court, against Presnall, requiring him to 
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appear, &c. answer, &c. At the April term, 1832, of 
Clarke Circuit Court, Presnall there plead, that 
Mabry ought not to have and maintain his summons, 
&c. because there was no judgment as stated in the 
affidavit, &c.; which plea was not disposed of. Pres- 
nall, at the same time moved to quash the proceed- 
ings, because there was no judgment; which was 
overruled: Latham, the defendant in execution, at 
the same time moved to quash the proceedings, for 
the same cause ; which motion was also overruled. 
A motion was. then made to quash the execution, 
which had issued, because there was no judgment; 
which motion was granted. Presnall then filed his 
answer, in which he stated that in August, 1831, 
one Harvey Presnall, brother of the garnishee, 
died, leaving no wife or issue, but a considera- 
ble estate, both real and personal; that the heirs 
of said Harvey Presnall were his brothers and sis- 
ters, to wit: Absalom Presnall, James Presnall, Eli- 
jah Presnall, and Clara Latham, wife of William 
Latham, defendant in the original suit. That, in 
September, 1831, the garnishee, Elijah Presnall, was 
appointed administrator upon the estate of Harvey 
Presnall, and took possession of the goods and chat- 
tels, amounting in all, to about sixteen hundred dol- 
lars ; all of which was in his hands when summon- 
ed, &c.: he then stated, that before he was summoned 
he was informed-by one John Latham, that he, said 
John Latham, had purchased of‘said William La- 
tham, all his interest in and to said estate; and the 
said John showed him the transfer.and conveyance, 
from William to John, which said transfer and con- 
veyance was on record, in the County Court of 
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Clarke county, &c. At the same time judgment 
nunc pro-tunc, was entered in the original case of 
Mabry vs. Latham. At March term, 1833, after a 
recital, that Presnall had, by answer, admitied that 
he had, in his hands, money of William Latham, to 
the amount of four hundred dollars—judgment was 
rendered against him. for two hundred and twelve 
dollars and eighty-five cents. . 

And here the plaintiffassigned for error— 

1. That the Court erred in not disposing of his 
plea before further proceedings. 

2. In not sustaining his motion to quash the pro- 
eeeding. 

3. In not sustaining Latham’s motion to quash. 

4, In giving judgment against the garnishee up- 
on his answer, when the answer shews— 

First—That the plaintiff, if he had any effects, 
had them as administrator of H. Presnall. 

Second—That six months had not elapsed after 
obtaining letters of administration, until he was sum- 
moned, &c. 

Third—That the plaintiff, Presnall, had been no- 
tified that Wm. Latham had assigned his interest in 
the estate to John Latham. 

Fourth—That William Latham’s interest in the 
estate, if any, was a joint interest, with his wife Cla- 
ra, and if he died before his interest vested, it would 
remain absolutely in the wife, not subject to his 
debts, &c. 

Fifth—In giving judgment for a certain sum, 
when the answer shews that the garnishee had goods 
and chattels undivided, and which he could not sell 
or divide without an order of a Court, independent 
ef the Circuit Court. 
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On the first, second and third assignments, it was 
contended, that a judgment was necessary before any 
proceedings in the nature of those instituted, could 
be sustained; and that a garnishee could not be com- 
pelled to answer until a judgment were exhibited.— 
The statute authorising noch proceeding, requir- 
ing it. 

"Vide Stebbins vs. Fitch, 1 Stewart 180; where is 
expressly stated, that, if there had really been no 
judgment, it might well have been assigned in error. 

The judgment, nunc pro tunc, cannot have such 
relation back as to cure proceedings predicated upon 
the informal judgment; besides, it seemed to have 
been entered subsequent to the plea being filed, and 
motions made to quash. 

On the fourth assignment it was contended, that 
an administrator, as such, cannot be garnisheed; and 
if he can, under any circumstances, it could only be 
after six months, and perhaps eighteen months from 
the time of grrnting letters; otherwise he may be 
compelled to pay before he can ascertain the condi- 
tion of the estate. Butif he is compelled to pay 
the share of one of the heirs in this way, where 
does he get his refunding bond, gc. For the third, 
fourth and fifth reasons, under the fourth assign- 
ment, see Allen vs. Morgan, 1 Stewart 9—King vs 
Murphy, do. 228—Lamnrence, Rapalye 5 Co. vs. Ro- 
binson, 2 Stewart 86. 


Argued by Mr. Goldthwaite, and Porter for the 
plaintiff in error. 


Hircucock, J.—The defendant in this court, who 
was plaintiff below, recovered judgment in the Su- 
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perior Court of Clarke County, at the September 


Term, 1819, of said Court, against one William La- 


tham. The entry of judgment was in the follow- 
ing words: “Judgment by default, claimed by T. 
Murray, Ksq.: granted ;” upon which various exe- 
cutions issued, all of which were returned, unsatis- 
fied. 

On the 17th January, 1832, one William Robin- 
son made oath, in the usual form, applying for a 
summons against the present plaintiff in error, as a 
garnishee of Latham. 

At the April Term, 1832, of the Court, various 
motions were made—such as to quash the execu- 
tions which had issued; to quash the proceedings of 
garnishment; for judgment, nunc pro tunc, on the ori- 
ginal judgment—which it is unnecessary to notice, 
in the view which the Court has taken of the case. 

At the same term of the Court, E. Presnall, the 
garnishee, answered, that, “in August, 1831, one 
Harvy Presnall, the brother of the garnishee, died, 
leaving no wife or issue, having considerable estate, 
real and personal; that the heirs of said Harvy Pres- 
nall were his brothers and sisters, to wit: Absalom, 
James and Elijah Presnall, and Clara Latham, a sis- 
ter, and, who is the wife of the defendant in the ori- 
ginal suit.—That,- in September, 1831, Elijah, the 
garnishee, was appointed administator of the estate 
of his brother, and took possession of his goods, 
amounting, in all, to abont sixteen hundred dollars, 
all of which were in his hands, when he was sum- 
moned. 

He further states, that before notice of the sum- 
mons of garnishment, he had been informed, by one 
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John Latham, that he had purchased, of the said 


William Latham, all his interest in the estate of 
Harvey Presnall, in right of his, (William Latham’s,) 
wife; and that he had been shewn a transfer and 
conveyance from William Latham, to John Latham, 
which, he states, is on record in the County Court of 
Clarke County. 

Upon this answer, after the Court had allowed an 
entry of judgment nunc protunc, in the original suit, 
against William Latham, the Court gave judgment 
in favor of Mabry, against Elijah Presnall, the gar- 
nishee, for two hundred and twelve dollars and eigh- 
ty-five cents. ; 

Without deciding any question as to the legal ef. 
fect of the entry of the judgment nunc pro tune, in 
aid of this garnishment, and, also, without deciding 
whether an administrator can be garnisheed, in any 
ease,on the ground of his having effects which he 
may be ultimately liable to the heirs, for—we think 
there is manifest error, when the case is viewed in 
reference to the answer alone. 

It is a clear principle of law, that a judgment can- 
not be rendered, on the answer of a garnishee, 
against him, unless there isa distinct admission of a 
legal debt, either due, or to become due, by him, to 
the defendant in the original suit. 

In this case, in the first place, the summons issued 
within six months after the grant of letters of admi- 
nistration, within which period no suit can be 
brought against an administrator. In the second 
place, no subsisting legal debt is admitted. The ef- 
fects in his hands were yet to be administered—the 
debts were to be paid, and the amount, if any, due 
the heirs, yet to be ascertained. 
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If the alleged transfer to John Latham was valid, 
no interest ever could accrue to William Latham.— 
If he should die before receiving his wife’s share of 
the estate, it would go to her, and would not be sub- 
ject to his debts; and, if she should die before he 
should receive the amount, then the estate would go 
to her heirs. 

The judgment must, therefore, be reversed. 
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ALDAY and EVANS versus JAMISON. 


QUESTIONS IN THIS CASE. 


As to the right of action upon a promissory note, by 
the bearer. 
As to averments of diligence, as against the maker. 


1. The holder ofa promissory note, into whose hands it goes by 
delivery, after several indorsements, cannot maintain an ac- 
tion thereon, in his own name, against the first indorser, the 
payee, on the evidence of the paper alone; though such ac- 
tion be commenced in a Justices court. 

2. The words, “‘used the legal means to try to collect out of 
the maker,” of a note, is not a sufficient ayerment of the ne- 
cessary diligence to bind an indorser. 


The action was originally commenced before a 
justice of the peace, on a note drawn in favor of Al- 
day or bearer, and by him endorsed to one Burnett, 
and subsequently endorsed by Wells and Stokes.— 
Jamison having become possessed of the note, as bear- 
er, brought his action to recover the amount there- 
of from Alday, as the original endorser. The note 
was due and payable on the first November, 1828; 
and Jamison instituted his suit on the thirteenth of 
April, 1830. The magistrate rendered judgment 
against the defendant Alday;‘and the case was sub- 
sequently taken into the County Court of Wilcox, 
by certiorari, where judgment, as on demurrer, was 
had for the plaintiff, Jamison. 


The cause was argued by Porter, for the plaintiffs 
in error, and by Mr. Atkin, for the defendant. 
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On the part of the plaintiff in error, it was con- 
tended— 

First—That there was no sufficient declaration 
filed in the cause, on which judgment could be ren- 
dered. 

Second—That the plaintiff below, was not enti- 
tled to his action, there being no privity of contract 
between him and the payee of the note: and the lat- 
ter not liable to Jarmisou, as an indorser. Aikin’s 
Digest 330, §15. , 


SaFFotp, C. J.—The main question presented by 
this case is, whether the holder of a promissory note, 
to whom the same has been transferred by delivery, 
merely, from the indorsee, can, on the evidence of 
the note and indorsemeént alone, sustain an action 
against the indorser? Such is the case presented by 
this record. The declaration, or concise statement 
of the ground of action, asin cases of appeal from the 
judgment of a justice of the peace, discloses these 
facts. 

It is deemed sufficient to say, that, in legal con- 
templation, there is no privity between these parties: 
on the evideuce of the paper alone, no cause of ac- 
tion, against the indorser, in the name of the holder, 
by verbal assignment. Could “he recover, against 
the indorser, it could only be by instituting the suit 
in the name of the indorsce, for his use. The cir- 
cumstance of the suit having originated before a jus- 
tice, does not vary the principle, that it must be in 
the name of the proper parties. 

It is true, as contended in argument, that the de- 
claration is defective in other respects; in not stating 

3 v. P. 15 
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the facts constituting the diligence used, to make the 
money out of the payor of the note, instead of the 
averment that the plaintiff had “used the legal means 
to try to collect out of the maker.” ~This is an in- 
ference or conclusion of law, which the party was not 
authorised to make; it was a matter necessary to be 
submitted to the Court, on ay averment of the facts 
relied upon to establish the requisite diligence. 

On either, or both these points, the judgment 
must be reversed; and as the former appears fatal 
to the action, it is supposed unnecessary to remand. 
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LECATT versus SALLEE. 


THE QUESTION IN THIS CAUSE. 


In respect to the right of an attorney or counsellor, to 
make new contracts mith the chent, for compensa- 
tion, after retainer. 


1. An agreement made by a client, with his counsel, after ihe 
latter has been employed in a particular business, by which 
the original contract is varied, and greater compensation is 
secured to the counsel, than may have been agreed upon, when 
first retained; is invalid, and cannot be enforced. 


This was a bill in Chancery, filed in the Mobile 
Circuit Court, by Littleton Lecatt; the object of 
which was to enjoin a judgment obtained .against 
him, by the defendant in error. 

The bill stated, that on or about the seventeenth 
day of January, eighteen hundred and twenty-five, 
the complainant engaged the defendant to prosecute 
his claim to certain estates, to which he was entitled, 
by courtesy, in the city of Mobile. ‘That, in consi- 
deration of the services to be performed, in and about 
the management of the suits incident to this en- 
gagement, he executed his promissory note to the 
defendant, for the sum of eight thousand dollars ; 
which was accompanied by a writing, signed by 
Sallee, and delivered to the complainant, whereby 
the conditions upon which said note was given, were 
expressed ; and, by which it appeared, that, in the 
event of an entire failure to recover, the note was to 
be cancelled: or paid in proportion to the recovery 
of part of thé lots. That, afterwards the defend- 
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ant instituted suits for the recovery of the complain- 
ant’s claims, in part of which he was successful, and 
in others, not—a portion of the suits remaining un- 
determined. 

It was further shewn, that subsequently to this, 
the defendant instituted an action upon the note, and 
thereon obtained judgment, for the full amount of 
eight thousand dollars—under which, execution was 
then harrassing the complainant. 

The complainant charged, that, at the time of ob- 
taining said judgment, it was expressly agreed, be- 
tween the parties, that the same should abide the 
conditions before entered into: and, that, in part li- 
quidation of the note, he had paid the sum of six 
thousand seventy-five dollars; which was a much 
larger amount than, under the agreement, the defen- 
dant was entitled to; or, proportioned to the services 
rendered. The bill prayed an account and relief, 
éc., and, upon it, an injunction was granted. 

The answer of the defendant admitted the con- 
tract, as charged ; but, directly averred, that the con- 
ditional agreement had been cancelled, under the 
following circumstances: that, ascertaining that the 
complainant had compromised one of the suits, then 
being prosecuted by the defendant; and, had _ lost 
the proceeds of that compromise by gambling—in- 
formed him, that be would decline the prosecution 
of his, (complainant’s,) suits, unless the latter would 
confess a judgment on the note; and convey a lot of 
Jand to the respondent, in part payment thereof: all 
which was done accordingly: that, said judgment 
was obtained, under an agreemeut, that an execution 
was to be levied, at any time that the defendant 
thought proper so to do. 
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To so much of the bill as alleged, that it was un- 


derstood, that the judgment was to be subject to the 
conditions under which the note was given, there 
was a direct ‘charge of its untruth. The answer 
contained further avermeuts and explanations; but 
not.material to the history of the cause, further than 
recited. 

A decree, in the cause, was subsequently render- 
ed, by the Chancellor below, in favor of the defend- 
ant, for three thousand and sixty-three dollars and 
seventy-five cents; and the complainant’s bill dis- 
missed. 

Lecatt prosecuted his writ of error, to this court. 


The case was argued by Mr. Goldthwaite, for the 
plaintiff in error; and, by Afr. Salle, for the defen- 
dant. 


Hopkins, J.—The plaintiff in error filed the bill 
in this case, on the Chancery side of the Circuit 
Court of Mobile county, for an injunction and relief 
against a judgment at law, in favor of the defendant, 
and states, that in 1825, he employed the defen- 
dant, who was an attorney and counsellor at law, 
to institute and prosecute suits for several lots of land 
in the city of Mobile, to which the defendant had a 
claim. - That, in consideration of the services to be 
rendered, by the defendant, the complainant gave him 
his note for eight thousand dollars, subject to condi- 
tions expressed in an agreement, signed by the de- 
fendant, and which was appended to the note; and 
that one of the conditions was, that if there should 
be no lot recovered, the note should be given up and 
cancelled. A copy of the agreement forms a part of 
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the bill, and shows that the note was to bear no in- 
terest during the pendency of the suits. The other 
material allegations are, that sometime after the note 
and agreement were made, a judgment was rendered 
against the complainant, in favor of the defendant, for 
the full ‘amount of the note, upon an agreement be- 
tween them, that the judgment should ‘be subject to 
the same conditions to which ihe note was. That 
some of the suits had terminated in the success of 
the complainant, and others were undetermined.— 
That he had paid paid a larger sum upon the judg- 
ment than the value of the lots recovered, entitled the 
defendant to receive; but that he ciaimed the full 
amount of it, and had caused an execution to issue, 
to collect: it. 

The defendant admits the note was made upon 
the consideration, and that he executed the agreement 
stated in the bill, but he denies that the judgment 
was taken subject the conditions to which the note 
was. He alleges that the improvident sale, by the 
complainant, ofa part of the property, and his waste 
of the proceeds induced him to inform the complain- 
ant that he would decline prosecuting the suits, un- 
less the complainant would confess a judgment for 
the amount of the note, upon which an execution to 
obtain satisfaction might issue, whenever the defen- 
dant chose; and, also, convey to him one of the lots 
as security for the judgment, until the complainant 
could put him into possession, when the conveyance 
should become absolute, and operate as a payment 
on the judgment, to the amount of the appraised va~ 
lue of the lot. \ 

To this new agreement, proposed by an attorney 
to his client, it is alleged in the answer, the latter as- 
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sented, and that the judgment was taken, subject to 
it, ia February, 1526. 

It does not appear that any of the suits had been 
determined, when an agreement was made that a 
judgment might be rendered upon the note, From 
the time of the commencement of the relation be- 
tween the parties, the inference is, that none had been 
decided. , 

It is unnecessary to determine whether the judg- 
ment were taken on the agreement alleged in the bill, 
orupon that set up in the answer. If it were ren- 
dered upon either, the same question arises, which 
is presented also by the facts charged and admitted. 
That the note was given, subject to the conditions 
contained in the agreement, both parties affirm — 
That an unconditional judgment was taken, for the 
full amount of the note, twelve or thirteen months 
after the execution of it, and the employment of the 
defendant, as attorney, he admits. Both affirm it 
was rendered upon an agreement, but each differs 
from the other, in his statement of what the agree- 
ment was. ‘That the defendant claims a right to the 
full amount of the judgment, the complainant alle- 
ges, and he admits. 

Upon these facts, the question arises, can an at- 
torney, during the connection between his client and 
himself, make, with his client, a binding contract to 
secure to himself greater compensation for his servi- 
ces than was agreed upon, when their relation com- 
menced? 

The question has never before been presented to 
this Court, but it has been often determined in En- 
gland. ‘There, it isa settled doctrine of equity, that 
an attorney cannot, while the business is unfinished, 
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in which be had been employed, receive any gift 
from his client, or bind his client in any mode, to 
make him greater compensation for his services than 
he would havea right to demand, if no contract should 
be made during the relation. If an attorney accept 
a gift from one thus connected with him, it may be 
recovered, in a Court of Chancery, by the donor or 
his creditors, should it be necessary for them to assert 
a right to it to satisfy their demands. 

If a bond, or any other security for a greater com- 
pensation, be taken from a client, by his attorney, 
during their connection, it will, upon an application 
to a court of equity, be either set aside or allowed to 
stand only as security for the sum to which the at- 
torney would have been entitled if no such security 
had been given. In some of the cases the prohibi- 
bition comprehends all dealings between attornies and 
their clients; in others, it is confined to the par- 
ticular business which was the inducement to form 
the relation, and an attorney is allowed to enter into 
contracts with his client upon any matter which is 
not the object of his concern as attorney. The prin- 
ciple thus limited, we deem the most reasonable. 


*2Ves.2000 In the case of Newman vs. Payne,* Newman, the 


complainant, after his relation as client had com- 
menced with Payne, his attorney, promised to give 
Payne one thousand pounds when he should be able, 
upon coming into the possession of an estate, to 
which he would succeed, upon the death of his un- 
cle, without issue, and gave a memorandum, stating 
the promise and condition, toinduce his executor in 
the event of his death, to fulfil it. Afterwards, he 
made his bond to pay the thousand pounds at the 
death of his uncle, absolutely, and subsequently he 


! 
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created a term of sixty years upon his reversionary in- 
terest in an estate as security for the bond. The 
Chancellor who heard the case, said, that such bonds 
were commonly put among cases which hold, “ that 
upon general considerations of policy, the Court, 
without entering into the means used, or the charac- 
ter of the parties; but merely upon the relation of at- 
torney and cliefft, will not suffer them to stand.”— 
By his decree, the bond and deed which created the 
term were set aside. 

In Walmesly vs. Booth,? a bond obtained by an attor- 
ney from his client, during their relation, was set aside, 
upon the sameground. Lord Hardmicke, who made the 
decree, remarked, “I am of opinion that the court ought 
to pay no regard to sucha bond, as it might be attend- 
ed with bad consequences, by encouraging attornies, 
after they have got into the secrets of their clients, 
to extort from them unreasonable rewards to them- 
selves.” He said, also, that the reason the Court 
goes upon, in such determination, is the great power 
and influence that an attorney has over his client. 

In the case of Oldham vs. Hand, the Court said, '2Ves.sen. 
that Booth the defendant in the case referred to in 
2 Atkyns, refused, after he was employed, to en- 
deavor to obtain bail for his client, until the bond 
should be given; but the report of the case contains 
no such fact. 

In the case of Montesquie vs. Sands,° the Court *!8Ves.312 
recognised the principle to be, “that an attorney 
shall not take from his client a gift, or reward, while 
standing in that relation, the connection between 
them subsisting with the influence attending it, 
though the transaction may be as righteous as ever 
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was carried on; that the connection must, as in the 
instance of guardian and ward, be bona fide dissolved 
before he can take any thing beyond his regular 
fees.” (See also 18 Vesey, 119, 126, and the cases 
there cited.) 

The Counsel for the defendant attempted to main- 
tain the position, that such contracts, between an at- 
torney and his client, in this State, were not. within 
this principle, because attornies here do not form a 
class in the profession of law separate from that of 
counsellors, as they do in England, and the laws of 
the State do not prescribe the fees for services per- 
formed by attornies, or authorise the Appointment of 
officers to tax their bills of costs. : 

It is true there isa difference in these respects, be- 
tween attornies in that country and in this State.— 
There, they and solicitors have a right to be paid 
such reasonable fees as have been long settled in 
the profession, and allowed in the different Courts and 
in common law and Chancery business; there are of- 
ficers of each of the Courts, whose duty it is to tax 
their bills of costs. In England, a counsel has no 
right to an action for his fees, for they are given to 
him, not as hire, butasagratuity. If he had aright 
to demand fees, his contracts for them, entered into 
after his relation with aclient had commenced, would 
be, doubtless, within the principle which governs 
such contracts with an attorney. 

In this State, attornies and solicitors, when they 
undertake to do business, may make the measure of 
their com pensation a part of the contract, by which 
they agree to perform the services needed ; and, such 
a contract would be as binding upon the client, as 
any one into which he could enter. 
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If the amount of compensation be not fixed, by 
the terms of the contract, by which an attorney or 
solicitor was employed, he would be entitled to be 
paid such reasonable fees, as have been usually paid 
to others, for similar services. Counsellors and 
attornies are not separate classes, here: each attor- 
ney is a counsellor—every counsel, an attorney ; 
and, for all services performed by one, in whom the 
two characters are united, an action for fees, may be 
maintained. 

In this case, the fee for the services, was settled 
by the contract between the parties: the same con- 
tract, by which the attorney undertook to bring the 
suits for the complainant. ‘The complainant knew, 
with certainty, what he would be bound to pay, in 
case of success in all his suits, or in any other event. 

A client does not know the amount of the bill of 
costs he will be required to pay his attorney, for a 
suit in an English Court. He knows the fee for each 
service, is settled; but, he cannot know how many 
affidavits may be made, and other things done, which 
may, or may not be necessary, in the progress of the 
cause, to which he is a party. 

As the contract which produced the relation be- 
tween the parties in this case, ascertained the fee of 
the defendant, it was as irrevocably settled, as though 
a rule of law, which tolerated no contract upon the 
matter, had fixed it. 

By the agreement, subject to which the note was 
given to the defendant, he was not to be entitled to any 
fee, should no lot be recovered. But, the judgment, 
in the same event, gave him aright to collect eight 
thousand dollars, the whole amount of the note. Upon 
the first contract, he was not, in any event, entitled to 
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interest upon the note, during the pendency of the suils. 
But, the judgment bears interest from iis date. All 
the rights derived from the judgment would be exer- 
ciscd, if it were beyond the control’ of a Court of 
Equity. 

The firmest ground for the support of the princi- 
ple to which the complainant has resorted, for relief, 
consists of the confidence reposed by a client, in his 
attorney, and the influence which an attorney has, 
over his client. | Confidence is as necessarily repos- 
ed, here, by aclient, in his attorney, as it isin England. 
The influence of an attorney, during the connection, 
is as great here, as itis there; and, no consequence, 
against which it is the object of justice to guard, 
could attend such contracts, there, which would not 
follow them, in this country. Integrity of character 
and purity of motive, have never enabled such con- 
tracts to stand in full force, against the principle of 
equity, which commonly excludes all inquiry into 
the fairness of the transactions, and sets them aside, 
as violations of the policy of justice. No principle 
has been more rigidly adhered to, by the English 
Chancellors; and we shall not take the liberty to 
depart from it. . 

The principle will best preserve the high reputa- 
tion of the profession, by elevating its members 
above the temptation to exercise their influence, to 
obtain advantageous bargains of their clients; and, 
consequently, above the suspicion of having done 
So. 

Upon the same reasons, trustees are not allowed to 
fix the the amount of their compensation, by con- 


tracts, entered into, after they have accepted their 
*1John.Ch tr a 
529 usts. 
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‘After the relation has ceased, attornies have a right 
to take what may be given to them, or paid, as compen- 
sation." Their employment, in one suit, does not? Ves. Sr 
deprive them, while it is pending, of their right to 
make a contract, for compensation for their services, 
in another, or for any other professional business, 
with the same client. . 

The bill charges. that some of the suits were un- 
determined, when it was filed. As this fact was in 
the knowledge of the defendant, and not denied, it 
must be considered as admitted.» b1 Porter's 

The acts of the complainant, relied upon in the an-saleb 468, 
swer, to confirm the judgment, were all done during *” 
the relation of the parties, and are within the prin- 
ciple which has been applied to the judgment.— 

Wood vs. Dowis.< Bi. Pag 

In some cases, bonds, given to attornies, by their 
clients, have been suffered to stand as security for the 
sum which they were entitled to receive?  Thisayg ves. 
course may be pursued, when it does not appear, that 176,129 
it will result in injury to the clients. 

It is probable, all the suits which the defendant 
agreed to bring for the complainant, have been de- 
termined, and, that he is now entitled to as much of 
the note as he could ever demand. ‘The judgment 
will therefore, be allowed to stand as security for the 
balance, if any, that may be due on the note— which 
must be ascertained, in reference to the condition in 
the agreement, which was appended to it. 

The decree is reversed, and the case must be re- 
manded to the Circuit Court of Mobile County; in 
which Court such proceedings must be had, as will 
carry into effect, the principles of this opinion. 
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OGBURN versns OGBURN. 


QUESTIONS IN THIS CASE. 


As to charges of Courts, upon abstract questons.. 
As to a defence by a vendee of personal property, 
‘while retaining possession. 


1. Where an inferior Court, afier rejecting testimony offered in 
a cause, charged as though such testimony had been admitted, 
it was held that such charge was abstract, and not the sub- 


ject of inquiry in error. 
2. The vendee of a slave cannot, while holding the possession 
thereof, defend against an action for the purchase money, by 


proof of want of title in the vendor. 


In error from Montgomery Circuit Court. 

This action was assumpsit, upon a promissory 
note, instituted by the defendant in error, to whom 
the note was made payable. The defence relied on 
to resist a recovery, was, that the note had been exe- 
cuted in consideration of the purchase of a slave, the 
title to which was not in the vendor. A trial was 
had, under the pleas of want of consideration, failure 
of consideration, and fraud in obtaining the note; 
and a verdict aw arded 1 in favor of the plaintiff to the 
action. 

After the introduction of the note, to the jury, the 
defendant produced the subscribing witness thereto, 
who proved that the note had been given in payment 
for a slave, who passed into the possession of the 
vendee, and had there remained until the time of the 
action. As further testimony in defence, the defen- 
dant offered to read to the jury, a deed of gift, from 
Hines, the grandfather of the plaintiff’s children, to 
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them, of the slave in’question, the validity of which 
deed, and the execution and recording of which, in a 
regular manner, were not contested. The defendant 
also offered to show, that he had been notified to hold 
the said slave in trust for the children, to whom she 
had been conveyed. 

The Court ruled that the whole of this testimony 
was illegal, and could not avail the defendant, unless 
he had returned, or offered to return the slave to the 
vendor. 

The defendant then proposed proving that Ogburn, 
the vendor, was insolvent, and had assigned the note 
to others, for whose use he now sued; and so could 
not return the note to the defendant: also, that he 
held the slave in trust, as aforesaid. All which ev- 
idence the Court rejected, and charged the jury, that 
if the yendee had the possession of the slave, and 
had not offered to return her to the vendor, the plain- 
tiff was entitled to his verdict; there being no evi- 
dence of suit having been instituted, or recovery 
had, against said defendant. To all which mat- 
ters, the defendant prayed his bill of exceptions, 
which was signed and sealed accordingly. 


Argued by Mr. Dargan and Messrs. Ellis & Peck, 
for the plaintiff in error, and by Mr. Goldthwaite, for 
the defendants 


Hopkins, J.—The note, upon which the action in 
this case was founded, was given, for the purchase 
money of a slave, sold and deliveretl, by John Og- 
burn, to Nicholas Ogburn, on the day the note was 
made. ‘The purchaser has been in possession of the 
slave, ever since the sale. 
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Upon the trial of the cause, the plaintiff in error, 
who was the defendant in the Circuit Court, offered 
to prove, in the defence, that the title to the slave 
was in the children of his vendor, the plaintiff in the 
action; that he had received notice, to hold the slave, 
for the benefit of the children; and, that he did hold 
the possession of the same, in trust for them. He 
also offered to prove, that the vendor was insolvent. 

The evidence offered, the court refused to admit. 
Instructions were given by the Court tothe jury, as 
though the testimony, which was excluded, had been 
admitted. 

As the instructions were upon an abstract ques- 
tion, and not on one, which arose from facts in the 
case; this Court has no power to enquire of the cor- 
rectness of them. ‘The question here, is, do the 
facts, which the plaintiff in error offered to prove, 
constitute a defence to the action? 

If they do not, the judgment must stand, because 
the admission of them, in proof, could not have pre- 
vented the judgment; and against such evidence, 
the defendant in error would be entitled, upon ano- 
ther trial, to a judgment, for the amount due on the 
note. 

The warranty in this case, was an implied one; 
but the effect of an express, and of an implied war- 
ranty, of title, upon a sale of personal property, is 
the same, and no reason is perceived, why a vendee 
of a chattel, who continues in the possession of it, 
should have acause of action upon his warranty, for 
a want of title in his veudor—when a grantee of real 
estate, in the same circumstances would have no 
right to maintain a suit, upon a warranty of title.— 
No principle is more firmly settled, than that which 
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allows no action upon a covenant of warranty of the 
title to land, until after the eviction of the grantee, by 
a paramount legal title. (2 Wheaton 62, note C and 
the cases there cited.) 

A possession whicheegins in wrong, may con- 
tinue long enough to exclude all adverse claims. By 
possession only, he who has it may acquire a title. 
This effect of possession is produced by the lapse of 
a much shorter time, upon personal property than on 
real estate. It is more important, therefore, to a 
vendor of a chattel, that his vendee should not vol- 
untarily give the possession of it to an adverse claim- 
ant, or hold it for his benefit, than it is tothe grant- 
or of real estate. But, upon authority, there seems 
to be one difference between such a grantee of real 
estate and vendee of personal property ; the latter, 
for want of title in the seller, hasa right to an action 
as soon as he has offered io return the chattel, the 
former must wait for his eviction. 

To maintain an action, the plaintiff in it must have 
done, before the commencement of it, every thing re- 
quired to give the right to it. The effect of the 
maintainance of an action to recover back the pur- 
chase money, is to rescind the contract; to restore to 
each party what was his own, before the sale was 
made. In such an action a judgment may be ren: 
dered for the plaintiff that he recover back the pur- 
chase money, but none can be given for the seller 
that the possession be restored to him. ‘To allow an 
action for this purpose, before an offer to return the 
property had been made, would deprive the law of 
its power to do what it professes to do by its judg- 
ment—to rescind the sale. The seller would be 
without the possession, which was once his, and would 

3 v. P. 17 
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have received nothing in exchange for it; while the 
purchaser, in whose action the sale, from which he 
obtained the possession, was rescinded, would be left 
in possession, and with a prospect of gaining to him- 
self a title by possession onlye ‘To prevent such in- 
justice, the rule that requires a return of the proper- 
ty, or an offer to do so, which has the same effect up- 
on the remedy, has been established. By its opera- 
tion a vendor may certainly get back what he sold, 
before he can be deprived by the judgment of the 
law, of the consideration which he received for it.— 
This rule is applicable to an action for a breach of a 
warranty of title toa chattel, to recover back the pur- 
chase money. 

If an action could be maintained without an offer 
to return the property, palpable injustice would be 
the consequence to the vendor. <A jury could make 
him no compensation for the loss of possession, for 
no accurate calculation of the chances that it would 
be continued long enough to mature intoa title, could 
be made, and consequently no estimate of the value of 
the possession, sufficiently probable to authorise the 
deduction of it from the purchaser’s demand. The 
offer to return must be made in a reasonable time 
after the discovery of the want of title. 

As a vendeeof a chattel, who has paid the purchase 
money, cannot maintain an action to recover it back, for 
the want of title in his vendor, while he has, and is in, 
the undisturbed possession of the chattel, how can one 
in the same circumstances prevent a recovery of the 
purchase money. To sustain the defence would be 
a rescission of the sale. We ‘think no defence can 
be made to an action for the purchase money, when 
the facts relied upon to make it, would not, if the 
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parties were changed, and the money had been paid, 
enable the vendee to recover it back for the breach 
of the warranty of title. Ifthe principle were dif- 
ferent, a possession of a vendor, which was founded, 
before he transferred it, upon lapse of time, almost 
sufficient to protect it against all claim, might become 
worthless if the purchaser chose to give it up to an 
adverse claimant, who was the real owner; and he 
would have a right to do so, if he have the right 
claimed for the vendee in this case, to refuse to pay 
the purchase money, while he holds the possession of 
the chattel, in trust for the real owner. 
The objection to the principle, which we recog- 
nize, thatthe purchaser would be liable to the right 
owner, after he had returned the property, could be 
made with as great plausibility to the maintenance 
of an action by a bailor, or landlord against, the 
bailee or tenant, who can make no defence, upon the 
ground that the title to the property isin a third per-,, 5. p 
son.* 824; 2Cain 
The judgment is affirmed. ie 











CASES DETERMINED 





DE SYLVA U8. HENRY. 





DzeSYLVA versus HENRY. 


QUESTIONS IN THIS CASE. 


Upon defects in a writ of error. 
As to citation. 
As to a division of one claim into several actions. 


As to recovery of money paid upon a note, but not cre- 


dited thereon. 


As to an off-set. 


1, 


3. 


The omission to set out, in a writ of error, the particular day 
on which it should be returned, is cured by the statute of 
amendments. 

It is no cause for the dismissal of a writ of error, that sure- 
ties to a bond, for an appeal from the judgment of a justice 
of the peace, are not joined, it not appearing that the judg- 
ment on appeal is against them. 

Appearance by counsel, and argument on the merits, cure 
the want of a citation. 


4.That a party bringing several actions, has divided his claim into 


sums under twenty dollars, so as to obtain the benefit of his 
own vath; can be taken advantage of, only by pleading the 
pendency of the first suit, in bar to those subsequently insti- 
tuted, 


. An action will rot lje, to recover back money paid in part li- 


quidation of «a note of hand, but not credited thereon, where 
suit has been brought upon the note, and judgment recover- 
ed—no effort being made on the trial, to obtain an off-set of 
the amount paid. 


. A defendant, holding an account against a plaintiff, may use 


it, or not, on the trial of the suit against him; or, make it the 
ground of another action, as he pleases. 


This was originally a suit, by the plaintiff in er- 


ror, before a justice of the peace of the County of 
Mobile, where judgment was rendered for the plain- 
tiff; and an appeal taken to the Circuit Court, and 
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the judgment of that Court awarded for. the defend- 
ant. 

On the trial, it was in proof, that the plaintiff had 
paid to the defendant, the sum of ten dollars, which 
was intended to be applied to the partial payment of 
a note, held by the defendant against the plaintiff, 
but which was never so applied; and that the de- 
fendant afterwards sued the plaintiff on the’ note, 
and recovered judgment thereon. 

Another portion of the claim of the plaintiff was 
founded on an account, for eight dollars. 


‘Argued by Mr. Goldthmwaite, for the plaintiff in er- 
ror; and by Mr. Stewart, for the defendant. 


Hitcucock, J.—Bernard De Sylva brought two 
suits before a magistrate, in the County of Mobile, 
against Alexander Henry—one for eighteen dollars, 
on an account, and one for twenty dollars, on anoth- 
er account, and obtained judgment; from which the 
defendant appealed to the Circuit Court of the 
County. 

The two cases were taken up by the Court, toge- 
ther, and the defendant pleaded non-assumpsit, and 
former recovery. At the trial, a bill of exceptions 
was taken, which presents the facts of the case, as 
they appeared before the court below; and, upon 
which the Court rendered judgment, in both cases, 
for the defendant. .* 

The first case was brought here, by writ of error, 
and entered at the January Term, 1834, on the dock- 
et; and, at this term, after the plaintiff's counsel had 
argued the case, on the merits, the defendant’s coun- 
sel, as a part of his argument, in defence, insists, 
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that the writ should be dismissed — first, because 
there is no day stated, for the return of the writ, it 
being made returnable the —— Monday in January, 
1834 ; secondly, because the securities of Henry, who 
took the appeal, are not made co-defendants, here ; 
and, thirdly, because there is no citation. 

As to the first ground, we think it is cured, by the 
statute of amendments. As to the-second, we think 
the writ is right: no judgment was ever rendered 
against the securities to the appeal bond; and they 
are not parties to the suit. And, as to the third, we 
think that it is too late, after a party has appeared, 
by counsel, and after argument has been had, on the 
merits, to allege the want of a citation. The party 
must be considered as having made a voluntary ap- 
pearance, which supersedes the necessity of a cita- 
tion. 

As to the merits of the case, it appears, that the 
plaintiff was examined on oath, in each case, and 
swore, that, in the first case, he had paid the defend- 
ant ten dollars, to be applied to a note he held against 
him, which, he alleged, he had not done; but, that 
the defendant had obtained judgment on the note, 
without allowing the credit; and, that the defendant 
owed him eight dollars, for his passage to Fish Ri- 
ver. 

As io the second suit, he swore, that the defend- 
ant owed him fifteen dollars, for taking, at another 
time, him and his sister, and some bales and boxes, 
to Fish River. 

The defendant produced the record of the judg- 
ment in his favor, on the note above alluded to, and 
proved, that the plaintiff was defended by counsel, 
on the trial. 
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The counsel for the defendant has made a_ point, 
as to the propriety of this bill of exceptions being 
considered a part of the record. The bill of excep- 
tions appears to be certified, as a copy of an original 
bill of exceptions, in these two cases, which had 
been, before this, in the Supreme Court; and which 
was dismissed. 

The certificate of the clerk of the Circuit Court, 
appended to this record, is, that “ the foregoing is a 
correct copy of the record and proceedings remain- 
ing in the office, in the case of De Sylva vs. Henry.” 
And he further certifies, that the original bill of ex- 
ceptions, taken and signed in the cause, (applying, al- 
so to another cause, between the same parties,) was 
sent up to the Supreme Court, on a writ of error, in 
the same cases, taken on the 20th August, 1832— 
which writ of error is certified by H. Minor, clerk 
of the Supreme Court, as dismissed, and the certifi- 
cate thereof is hereto attached.” 

The defendant’s counsel insists, that this copy, 
certified by the clerk of the Supreme Court, forms 
no part of this record; in as much as he has no au- 
thority to certify any such paper. 

By reference of the certificate of the clerk who 
sent up this record, it will be seen, that he certifies, 
that “the foregoing, is acorrect copy of the record 
in the cause.”—This embraces the whole record; 
and although he goes on, to make a further state- 
ment, as to what became of the original bill of ex- 
ceptions, and which sufficiently explains, how it hap- 
pens, that he has used the copy sent by the clerk of 
the Supreme Court—yet, it is not to be inferred, that 
he has relied upon that copy. 
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The Bill of exceptions is a part of the original re- 
cord, and should be recorded, and for aught that ap- 
pears, the clerk made this transcript from the record; 
indeed, that is the legal infereence to be drawn. The 
reference to the certificate of the clerk of the Supreme 
Court, is not to the one appended to the copy of the 
bill of exceptions, but to that certifying that the case, 
as it first came into this court, had been dismissed: 
all this part of the clerk’s certificate is surplusage. 
But it does not invalidate that part which alludes to 
the whole record. The bill of exceptions is therefore 
properly before the court. 

The counsel for the defendant, insists that the 
Court below ought not to have received the evidence 
of the plaintiff; as the law does not permit parties to 
split up their accounts so as to bring them down to 
twenty dollars, and thereby get the benefit of their 
own oath. This is certainly true, but to prevent 
this, it is necessary that the defendant should plead 
the pendency of the first suit in bar of the subsequent 


‘ones. ‘The pleas were non assumpsit and former re- 


covery. The fact that the two cases were taken up 
together, does not alter the case; they were treated 
in all respects as separate suits, and it does not ap- 
pear that any objection was made in the Court be- 
low, to the competency of the plaintiffs testimony.— 
Neither of their pleas presented this point to the 
Court below. The first plea put in issue, the 
merits of both suits, and the second plea could only 
avail the parties on the second suit, after a recovery 
was had on the first. At any rate he had a right to 
be sworn in the first case, which is the one now be- 


fore us. 
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As to the facts then sworn to by him, it is clear, 
that, as to the ten dollars, paid on the note, and not 
credited, he cannot recover it back. He should have 
made this a part of his defence, when sued on the 
note. But, as to the charge for the passage to Fish 
River, this was only matter of set-off ; which he might 
have made a part of his defence, or not, as he chose. 

For this, the Court below should have rendered 
judgment, for as much as the services were worth ; 
and, for this error, the cause must be reversed: and, 
in as much as the sum is not ascertained, by contract, 
but must rest in the judgment of the Court below, 
who is substituted for the jury, the cause must be re- 
manded. 


3 v. P. 18 : 
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M’RAE and AUGUSTIN versus M’LEAN, for use, &c. 


THE QUESTIONS IN THIS CAUSE. 


As to acreditor’shenin attachment; and the effect of a 
replevy bond thereon. 

As to a description, in pleading, of the name off an 
obligee in a bond. 


1. The giving of a replevy bond, under the attachment laws of 
this State, does not discharge the lien first acquired on the 
property, under the attachment. 

2. So, it is a good plea by the sureties, to a replevy bond in at- 
tachment, in a suit against them thereon, that the sheriff was 
notified to retain the property in his custody, by virtue of the 
proceedings uader which it was attached; and that he deliv- 
ered possession thereof to a stranger, who eloigned it from 


the State. 

8. An averment, that one promised to pay the plaintiff, “‘by the 
name and description of Dunean’’ M’L., &c. is sustained by 
the production of a bond, made payable to “D.”? M’L., &c. 


In error from Autauga Circuit Court. 

This was an action of debt upon a bond, which 
had been executed by the plaintiffs in error, to the 
defendant, as a replevy bond in attachment. Cer- 
tain slaves, the property of one Thomas J. Augustin, 
had been attached by one Watson, and replevied by 
Augustin, who gave the usual bond to McLean, the 
Sheriff, with the plaintiffs as sureties, conditioned for 
a return of the slaves, or a payment of any judgment 
rendered in ‘the case. 

The declaration, after setting out the bond ina 
formal manner, assigned, as a breach of the condi- 
tion, the non-payment of the judgment rendered in 
the cause, and a failure to return the property. In 
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defence, it was plead, first, that the defendants ought 
not to have been charged, &c., because they said, 
that while the said sheriff held the said slaves in pos- 
session, at the suits of sundry creditors of said Thos. 
J. Augustin, which had been commenced by attach- 
ment, said defendants then and there requested, and 
notified, said sheriff, to retain said slaves in his cus- 
tody, by virtue of the said attachment, levied on them 
by the said Watson, and under which the defendants 
were bound, &c., and that the said sheriff had after- 
wards delivered the said slaves to a stranger, who 
had eloigned and removed them from the State, &c.: 
and, second, performance of the conditions of the 
bond sued on, &c. 

To the first plea, the plaintiff demurred; and to 
the second replied and took issue. 

On the trial, the court below sustained the de- 
murrer to the first plea, and judgment on issue was 
had for the plaintiff. 

The plaintiff having produced the bond in evidence 
to sustain his action; it appeared that the same was 
made to “D. M’Lean,” and it was objected on the 
part of the defendants, that this bond did not sustain 
the averment, of a bond made to “Duncan M’Lean,” 
as set out in the plaintiffs’ declaration: but the Court 
held the bond proper evidence under the averment, 
and so it was read to the jury; and the defendants 
excepted. 

The plaintiff having also submitted, as evidence, 
the judgment and execution in the attachment cause, 
and proved that no property could be found, the de- 
fendants requested the Court to charge the jury, that 
a notice to the defendants to produce the property, 
and a demand of it, were necessary to have been 


139 








140 


CASES DETERMINED 








M’RAE and AUGUSTIN U8. M’LEAN, for use, &c. 





made either by the plaintiff in the attachment, or 
by the sheriff; but the Court refused so to charge, 
and informed the jury that it was nogessential to prove 
more than the execution, in the hands of the sheriff, 
and diligence by him: to which the defendants also 
excepted. And a writ of error was taken to this 
Court. 7 


The cause was argued by Mr. Goldthwaite for the 
plaintiffs in error. 


Hircucock, J.—This was an action of debt, brought 
by the defendant in error, in the Circuit Court of 
Autauga county, against the plaintiffs in error, upon 
areplevy bond in an original attachment, by the 
plaintiffs in error, as securities of Thomas J. Augus- 
tin, whose good were attached at the instance of one 
Isaac C. Watson, for whose use this suit was brought. 
The bond appears to have been given in pursuance 
of the act of 1818, relating to attachments against ab- 
sconding debtors, the attachment having issued prior 
to the act of 1833, consolidating the attachment laws 
into one act, as the bond appears to bear date the third 
April, 1830. 

The condition of the bond, after reciting the at- 
tachment, and the levy by the sheriff, upon certain 
slaves, the property of the defendant in the attach- 
ment, provides, “that if the said Augustin, (the de- 
fendant,) or the said M’Rae and Augustin, (the secu- 
rities,) or either of them, in case judgment should 
be rendered against the said Augustin, should, im- 
mediately thereafter return the said property to the 
sheriff, or pay and satisfy such judgment as should 
be rendered against said Augustin, then the bond 
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should be void.” The breach assigned is the non- 
delivery of the slaves, or the payment of the money. 

The defendants pleaded, that on the third day of 
January, 1831, the sheriff of Autauga county, had 
the said negroes in his possession, at the suit of sun- 
dry creditors, against Thomas J., Augustin, com- 
menced by attachment, and that the said defendants, 
then and there, requested, and notified, the said she- 
riff, to retain the said negroes in his custody, under 
the terms and by virtue of the said attachment, here- 
tofore issued by the said Watson, mentioned in the 
plaintiffs declaration, and in the writing obligatory 
aforesaid, and in the condition thereto. ‘That the 
sheriff afterwards, to wit, on the day and year afore- 
said, delivered the said negroes to one Josiah Haic, 
who eloigned and removed them from the State. 

To this plea the plaintiff demurred. 

There was another general plea of performance, 
upon which issue was taken. 

The Court below sustained the demurrer, and a 
verdict and judgment were had in favor of the plain- 
tiff below, and the case has been brought here for re- 
vision. 

The question which is distinctly presented by the 
demurrer in this case, is, whether the giving of this 
bond thereby destroyed the lien, which the attaching 
creditor had acquired by virtue of his levy, so as to 
subject the property to a subsequent levy, by other 
attaching creditors; or whether, notwithstanding the 
bond, the lien continued, so as ¢o0 discharge the de- 
fendants upon their giving the sheriff notice, as set 
forth in the plea. Ifthe lien continued, it cannot be 
doubted; that the condition of the bond was sub- 
stantially performed. If not, then the defence is in- 
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sufficient, and the defendants were liable for the 
amount of the judgment in the original attachment. 

This case came before the Court at the last term, 
and the Court then decided that the lien was dis- 
charged, in which I then concurred. Upon an ap- 
plication, a rehearing was granted, and the cause was 
continued to thisterm. Ithas again been argued— 
this argument, together with the authority produced, 
and my own reflections, have convinced me that the 
opinion I then entertained, was wrong. I now en- 
tertain the opinion that the lien which the attach- 
ment had acquired, was not lost by giving the bond 
by the defendants. 

This being my opinion, I cannot hesitate to avow 
it, though I do so with great deference to the opinion 
of the Chief Justice, who still continues to entertain 
the opinion expressed at the last term. As the oth- 
er Judge concurs with me in this opinion it becomes 
my duty to give the reasons which have led us to 
this result, with all convenient brevity. 

The fourth section of the act of 1807, which was 
the first general law regulating the issuance of at- 
tachments, after pointing out the manner in which 
the sheriff shall attach the goods of the defendant, 
declares that the “goods, money or effects, so attach- 
ed, shall remain in the officer’s power, and be by him 
secured, in order to answer and abide the judgment 
of the Court in the case, unless the garnishee shall 
give security for the same. And, by the fourteenth 
section of the same act, it is made lawful for the de- 
fendant in the attachment, at any time before final 
judgment entered, or writ of inquiry executed, upon 
giving special bail, to replevy the estate so attached, 
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and plead to issue, so that the plaintiff be not there by 
delayed of his trial. 

Without enquiring what kind of bond the garni- 
shee, under the fourth section, should give, we are all 
agreed, that if the property remains in the hands of the 
sheriff until final judgment, the levy of the attachment 
gives such a lien as will continue to subject the pro- 
perty to the payment of it, to the exclusion of all 
other claims, or subsequent attachments; and, I pre- 
sume there can be no doubt that the sheriff could 
proceed to sell the property, by virtue of the levy, 
without any writ of fiert facias, or venditiont expo- 
nas. 

The lien created by the levy, diverts the proper- 
ty, for the time being, out of the defendant, and gives 
the sheriff a special property in it. It is taken 
into the custody of the law, and is “to abide the 
judgment of the Court in the case,” and must be 
sold as in ordinary cases, when judgment is render- 
ed in favor of the plaintiff in the attachment. 

It is equally clear, and it is also admitted, by all, 
that if the defendant should appear and give special 
bail, he might take the goods from the sheriff, and 
thereby discharge the lien. The person of the de- 
fendant was substituted for the goods; the case pro- 
ceeded as in the ordinary case of cap. ad responden- 
dum, and the bail might discharge himself by surren- 
dering the body of the defendant. 

Thus the law stood until 1818, when an act was 
passed which prohibits the replevying of the goods, 
in cases of absconding debtors, “unless the security 
in the replevy bond, should undertake to return the 


‘specific property attached, or pay and satisfy the 
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judgment which should be rendered against the de- 
fendant.” 

This act was undoubtedly intended to give addi- 
tional security to plaintiffs in attachmdnts, as against 
absconding debtors. The goods were still subject to 
be replevied, but the conditions imposed upon the 
security were much more burdensome, and subjected 
them to much greater liabilities. The act does not, 
however, subject the securities absolutely to the pay- 
ment of the judgment. It provides a contingency 
upon which the bond might be discharged, which 
which was to be by returning the goods to the sheriff, 
and thereby placing the plaintiff in the same condi- 
tion he was, when the levy was first made, and the 
lien created. ‘This condition is one highly favora- 
ble to the securities, and ought not to be lost sight of 
in construing the statute. 

The counsel for the plaintiff in error contends, 
thatthe principles which apply, in preserving the lien, 
in cases of forthcoming bonds, when property is ta- 
ken in execution upon judgments, are applicable to 
this case, and he relies principally upon the decision 
in the case of Lord vs. Ramsey, reported in 3 Mun- 
ford, 417. 

In that case, the security in the forthcoming bond 
suffered the property to remain with one Moore, who 
subsequently suffered the defendant to deliver the 


same goods to the same officer in discharge of his- 


person in custody upon a ca. sa. in favor of a third 
person, subsequently issued, but before the day for 
the delivery of the goods, in the forthcoming bond, 
had arrived. ‘The majority of the Court, Judges 
Roane and Fleming, (Judge Cadell, contra,) held, that 
the lien was not destroyed by giving the bond, but 
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continued until lost by the non-delivery of the pro- 
perty by the defendant, or his securities, on the day 
of sale. I understand that the correctness of this de- 
cision is not questioned, by any of us, in this parti- 
cular case, but, by apart of the Court, is thought not 
to be applicable to the case of a levy under an ori- 
ginal attachment. 

I will here remark that the term replevy, in its 
general sense, includes every return of property levi- 
ed on, for whatever cause, and under whatever con- 
ditions the same may be subject to, whether the lien 
is continued or discharged, and that the question of 
lien or no lien, depends more upon the uature of the 
stipulations entered into in the bond, than upon the 
particular circumstance which may attend the case. 
All our injunction and writ of error bonds are reple- 
vy bonds; yet there is no lien retained on the proper- 
ty attached, the conditions being to pay and satisfy 
the judgement or decree of the court, whenever made. 
I therefore readily admit that some of the reasons urg- 
ed by Judge Roane, in the opinion given by him in 
the case alluded to, are not strictly applicable to the 
facts of the case before us. But I think the princi- 
ples to be extracted from that case, are applicable to 
this, and that the facts in which they differ do not 
authorise us to come to a contrary conclusion. 

He lays down certain propositions as the basis of 
his reasoning, most of which appear to me to be ap- 
plicable to this; such as 

1. That an execution is the life, end, effect and fiat 
of the law; that it differs from an action, which con- 
tinues only until judgment is rendered. A writ of 
attachment, under our law, is, I apprehend, in this 

oY. F. 19 
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respect, equally comprehensive and efficacious, for, 
by it, the goods are seized, and held till judgment, 
and then sold. 

2. The law subjects the sheriff to an action, at the 
suit of a creditor in respect to the goods taken, and 
he may maintain trespass or trover for them, against 
a wrong doer: such would be the case when goods 
are taken by the sheriff on attachment. 

3. That by the commmon law, the fi. fa. had re- 
lation to its test, and bound the property from that 
time, and that though this lien is restrained by sta- 
tute to the delivery of the writ to the sheriff, it will, 
after delivery, prevent all intermediate sales: though 
this does not apply to a writ of attachment, before 
a levy, yet it does not militate against the force of 
the lien after the levy is made. 

4. That the general lien on the debtor’s goods, is 
relieved by the particular levy, and that consequent- 
ly the debt is discharged, and the defendant releas- 
ed from the judgment. The same rule, I apprehend, 
would apply to a case of a levy by an original at- 
tachment, unless otherwise directed by statute. The 
plaintiff having selected his remedy, must abide by 
it. But, whether it does or not, the admission of the 
contrary would not prove, that the continuance of 
the lien, is incompatible with the giving of the bond. 

5. That by the seizure, the property is divested 
out of the defendant, and in abeyance; and, being so 
divested, it will require, (he presumes,) clear and ex- 
plicit acts, or provisions of the law, to revest the 
same in him, before the execution has performed its 
office. This position, I think, applies with all its 
force, toa levy under a writ of attachment. 
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6. That an execution is an entire thing, and if 
ence lawfully begun must be completed, and that 
when it has once begun, it cannot be suspended.— 
This principle, he remarks, would equally reprobate 
every suspension of the lien, (which is the life of the 
execution,) unless there be positive words to that ef- 
fect; and especially, if there be other grounds on which 
to account for the custody of the goods seized, being 
granted to the defendant. 

It may be assumed that a writ of attachment 
performs not only the office of commencing the pro- 
ceedings, but, by virtue of it, all the subsequent pro- 
ceedings are upheld, and brought to a conclusion.— 
It commands the sheriff to levy on the goods of the 
defendant, to pay the specific debt, and by virtue of 
this power, all the proceedings, to final judgment 
and satisfaction, are carried out; and what is said by 
Judge Roane, as to the suspension of the lien, ap- 
plies equally to this as it does to an execution. 

Having premised these principles and _ positions, 
he examines, at some length, the several statutes of 
Virginia, relating to forthcoming bonds. He shows 
that the lien, having been created by the levy on the 
identical goods siezed, there is nothing inconsistent 
with the continuance of it, though the debtor has 
permission to hold them. It is true thathe lays some 
stress upon the shortness of the time between the 
levy and the sale; but he does not derive his argu- 
ment in favor of the lien from that source; neither 
does he intimate that his opinion would be changed 
if the time were greater. He expressly says, that, 
“the latter right, that is, the right to the possession 
by the defendant, is merely an exception out of the 
former, for the convenience of the debtor, and whose 
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custody is, for the time, the custody of the sheriff.”’ 
The two interests may well exist together: the one 
respects the v7ght, the other the possession of the pro- 
perty. It is acknowledged, he says, on all hands, 
that if the goods are delivered, the sheriff is to pro- 
ceed to sell them. He is to proceed although no 
new lien, or seizure, on them, is revived or created, 
and although no power to sell them is given by the 
act; when is it, then, but by yirtue of the old lien, 
that the sheriff is authorised to proceed to sell? 

It appears to me that the wholeof this reasoning is 
applicable to the case under consideration. The 
convenience of the debtor requires it, in one case as 
well as in the other, and though the time between a 
levy and a sale, in the one case, may be longer than 
in the other, yet I do not perceive any objection to 
the application of the principle on that account. If 
the lien can be preserved in abeyance for ten days, it 
can for as many months; and if, as is admitted, the 
object in the two cases is the same, why should not 
the same principle be applied toeach. That proper- 
ty may, in this way, be incumbered for a long time, 
may be an inconvenience, but that does not alter the 
rule; for it will beso, if the property is not replevied. 
This is one of the consequences which attaches to all 
legal proceedings, and applies to injunctions in Chan- 
cery as well as to cases of this kind. 

It is true, thatin the case of an execution, the debt has 
been ascertained and matured into a judgment. But 
the presumption of law is in favor of the justice of 
the claim, in the case of an attachment. Oath is re- 
quired to be taken of the debt, a bond of indem- 
nita is to be given, and justice, we are bound to pre- 
sume, will be administered without delay. With 
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these circumstances to sustain it, I do not think we 
‘ean presume any thing against an aitachment.— 
At least, not enough to authorise us to change 
the rule of decision; if there is no other ground 
for it. 

Judge Cadel, in his dissenting opinion, derives an 
argument against the lien, from the fact that the she- 
riff, during the stay, cannotinterfere with the goods, 
and heasks what use there is in preserving the lien, 
when it cannot be asserted except by the voluntary 
act of the debtor? ‘This, I think, is well answered 
by Judge Roane, by saying that it is to enable the 
sheriff to sell the goods, if delivered, and to preserve 
his right to them if they are not And, although it 
is true, that, in Virginia, since 1769, the forthcoming 
bond, after forfeiture, has the force and effect of a 
judgment, and from that time, after forfeiture, the 
lien is admitted to be lost, yet, he maintains, the 
same principle as applicable before forfeiture, in or- 
der to enable the sheriff to sell them, if delivered to 
preserve the principles and symetry of the laws, and 
to hold the debtor’s goods liable to his debts, if he, or 
his ‘securities should deliver them, in ease of his se- 
curities. 

He asks, in his turn, why the lien is not to 
continue? and suggests, that it must be to enable a 
debtor to saddle an innocent security with a debt, due 
by himself, by releasing the proper fund for that pur- 
pose, or to enable a subsequent creditor to get the ad- 
vantage of a prior one, who has been diligent; for 
such must inevitably be the consequences of the prin- 
ciple, and, by construction and remote implication, 
injure securities, under a provision introduced for 
the debtor’s convenience. 
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The condition of the bond contemplates a return 
of the property, for the benefit of the securities, and 
I think, the language of Judge Fleming is quite ap- 
plicable to this part of the case. He says, that, “in 
his conception, the law cannot step in by its own of- 
ficer, to arrest and render impossible, to frustrate or 
obstruct, what the law itself requires, or permits, to , 
be done; especially, when it may tend to the distress 
and irreparable injury of an innocent third person.” 

, Lhis appears to me, to be the proper view of the case, 

and I cannot agree with Judge Cadel, that before 
forfeiture of the bond, the property can be either sold 
or levied on, by another attachment or execution.— 
That the property is to be at the risk of the debtor 
and his securities, pending the suit, I admit: that 
they should then have the privilege of returning it, 
the bond expressly stipulates, and that no principle 
of law, which will permit any other disposition of it 
inconsistent with the lien, is to be tolerated, I do not 
hesitate to maintain. 

I do not contend that securities are to be favored 
in this, more than in any other case; but that the law 
is to be so administered to them, as to protect their 
obvious rights, none will deny. They are not offi- 
cious intermedlers in other men’s business. The 
law contemplates their interference for wholesome 
purposes, which are not less beneficial to the plain- 
tiff than to the defendant, and it does not seem just 
to me to turn round and upbraid them for their 
imprudence fer what may, and often will, turn out to 
their injury, if the principle of continuing the lien is 
abandoned. 

Again, how would the principle stand when ap- 
plied to forthcoming bonds, given, when property 
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levied on by execution, or attached in an attachment, 
is claimgd by a third person. Here the bond con- 
tains acondition to return the property, if the claim- 
ant is cast, or to pay the debt, and the claimant is en- 
titled to the possession of the property, pendente lite. 
Is the lien lost here? If so, what becomes of the se- 
curities? Are they to suffer? Ifthe property is ta- 
ken in execution by another creditor, either of the ori- 
ginal debtor or of the claimant? This must be the 
consequence, on. the principle that the lien is lost. 

This view of the case may be farther illustrated, 
by supposing two attachments to be delivered to the 
sheriff, at the same moment, upon which a levy is 
made on property only sufficient to pay one, a case 
which often happens. Here, if no replevy is made, 
it is clear that each attachment is entitled to its share 
of the proceeds, though judgment may be recovered 
on one, a term or more before it is on the other.— 
But suppose the property is replevied, and judgment 
is obtained in one case, a term before the other. If 
the lien is lost by virtue of the replevy, and the pro- 
perty is delivered upon the first, it is clear that it 
must all be appropriated to that, and when the other 
is matured into a judgment, the securities, not being 
able to comply with the condition of the bond, 
must pay the whole amount of the judgment. Or, 
if the delivery on the first bond will be a sufficient 
discharge of the security, the plaintiff in the judg- 
ment last obtained, will be without any remedy. If, 
however, the lien is continued, the delivery of the 
property upon one, places it in statu quo,and it must 
be appropriated equally, according to the original 
liens. 
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Other cases might be put to show the manifest in- 
justice of the doctrine, which denies the continuance 
of the lien. 

I have hitherto treated the case in reference to the 
provisions of the act of 1818, which is confined to 
cases of absconding debtors, and which does not pre- 
scribe the mode of proceeding in case of forfeiture 
of the bond. By the act of 1833, this form of bond 
is extended to all cases of attachment, and the act 
goes farther, and directs the sheriff to suffer the pro- 
perty to remain in the possession and at the risk of 
the defendant, and declares the bond to have the 
form and effect of a judgment in case of forfeiture. 
I consider, there is no difference, in principle, be- 
ween the two acts; that so far as the question of the 
fién is involved, the result is the same, and that, 
though the act, as it is now in force, assimilates it- 
self more, in all its forms, to the act in Virginia, 
which has been the subject of comment, yet, that 
the principle I contend for, derives no aid from that 
circumstance. 

There is one feature of the act of 1833, which it is 
proper to notice. ‘Thatact, while it extends the pro- 
visions of the act of 1818, relating to the condition of 
the bond, to all cases of attachment, also retains the 
provision of the old act as to giving special bail, 
thereby giving the defendant his election to make 
either kind of replevy, and although it is admitted 
that these provisions are open to the defendants elec- 
tion, and that he may, when two cases are pending 
against him, give the one kind in the one case, and 
the other in the other, and thereby give one a prefer- 
ence over the other, yet this does not alter the view 
which I take of this kind of bond, for the same result 
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may grow out of the case, whether the lien is decid- 
ed fo be retained or not, as he may elect, to which 
case he will return the property, after judgment, if 
the lien is decided to be lost; or he may elect to 
which he will give the lien, when he comes to give 
his bonds. For this inconsistency in the law, if it 
be such, we are not responsible. It is for legisla- 
tion to correct it, if it require it. 

I consider the following propositions as sustaining 
the propriety of the lien: 

1. The object of the attachment law is to enable 
the plaintiff to seek arecovery of his debt, out of the 
goods of the defendant. 

2. The levy of the writ, on the goods, givesa lien, 
which divests the defendant of his property in hem, 
and gives a special property in the sheriff. 

3. The lien having been once created, is not to 
be discharged, except by positive enactment. 

4. That the condition of the bond authorising the 
redelivery of the property, is given by way of provi- 
so, and operates as an exception, and does not impair 
the lien, but only impedes its operation pending the 
suit, and therefore, that the defendant is not restored 
to his right in the property, but has only a right of 
possession. 

5. That this class of cases is entirely distinct from 
those bonds that require the obligors to assume a = 
rect liability to pay the debt, such as stay bonds, 
Virginia and Kentucky, and our injunction and weit 
of error bonds. 

The resultof which is, that, asin this case, the plea 
avers that the property was restored to the sheriff, 
before forfeiture; and notice given to him, to apply it 

3 v. P. 20 
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to the payment of the judgment against Augustin, 
the proviso in the bond was complied with, and the 
securities discharged; that the plea should have been 
sustained on demurrer, and that, therefore, the judg- 
ment must be reversed. 


Sarrotp, C. J.—An action of debt was brought in 
the Circuit Court, by Duncan M’Lean, as sheriff, 
for the use of Watson, against the plaintiff in error, 
on'a replevy bond, dated third April, 1830. The 
bond recites the issuance of the attachment, in favor 
of Waison, against the estate of Thomas J. Augustin, 
and a levy on certain slaves, which had been return- 
ed to Augustin, in his lifetime, he having been prin- 
cipal in said bond. 

The condition expressed in the bond, was for 
the return of the property attached, or payment of 
the debt, in the event of a judgment for the plaintiff, 
as prescribed by the statute of 1818, in case of ab- 


Ala.L.21Scondiog debtors.2 The declaration alleges the ex- 


ecution of the bond in favor of the plaintiff, “by the 
name and description of Duncan M’Lean, sheriff of 
said county, his heirs,” &c.; then describes it as 
above, and states the further circumstances relating 
to the attachment, except that it does not disclose the 
particular cause of it; whether for the non residence, 
removal, or absconding of the debtor. It charges 
the rendition of the judgment in favor of Watson, 
and that a scire facias issued thereon, which was 
put into the hands of said M’Lean, as sheriff, and by 
him afterwards delivered to Shackelford, his suc- 
cessor in office; yet that the defendant failed to pay 
the judgment, or deliver the property to either she- 
riff, though often requested, &c. 
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The defendants pleaded— 

1. That after the replevy of the property as afore« 
said, the sheriffof said county had the same negroes 
in his possession, at the suit of sundry creditors, 
against said Augustin, commenced by attachments, 
and the said defendants then and there requested and 
notified the sheriff to retain them in his custody, un- 


der the terms and by virtue of said previous attach: 


ment. But he afterwards delivered them to one Jo- 
siah Huic, who has eloigned and removed them from 
the State. 

2. The defendants also pleaded performance of all 
the conditions of the bond. 

The plaintiff demurred to the first plea, and took 
issue on the second. 

On hearing of the demurrer, the first plea was 
overruled as insufficient. 

On the trial of the second plea, a verdict was re- 
turned for the plaintiff below: at which time a bill 
of exceptions was taken, shewing that the bond, when 
introduced as evidence in support of the action, ac- 
knowledged an indebtedness to “D. M’Lean, she- 
riff,” &c. instead of “Duncan M’Lean, sheriff,” &c., 
as described in the declaration; and that for this va- 
riance the defendant objected to the reading of the 
bond as evidence, but the objection was overruled, 
and the evidence admitted. ‘To which the defen- 
dants excepted. 

It also shows that the plaintiff introduced, as far- 
ther evidence, the judgment and execution, with a 
return upon the latter of nwlla bona; also, the origin- 
al writ of attachment as described in the declaration ; 
that he farther proved that Shackelford, as sheriff, 
while the execution was in his hands, endeavored to 
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find property, aud could not; but that there was no 
farther proof of notice to the defendants to produce 
the property, or of any demand having been made. 
That on this evidence the defendant moved the Court 
to instruct the jury, that demand and notice were 
necessary to entitle the plaintiff to recover; which in- 
structions the Court refused, and charged the jury 
that it was only necessary to prove that the execution 
was in the hands of the Sheriff, and diligence by him. 
To this also, the defendants excepted. 

The matters assigned as erroneous, are the follow- 
ing:— 

1. The overrtling the first plea on demurrer. 

2. ‘The Court admitted the bond in evidence. 

3. The instructions given to the jury; and the re- 
fusal to instruct differently, as requested. 

1. The first assignment presents the question 
whether the replevin bond operated as a release of 
the property, so as to discharge the lien created by 


‘the attachment. 


a2 Porter’s 


R. 493. 


I would premise, that, as there appears no availa- 
able objection to the bond, as a statute bond; as it 
was declared upon as one regularly taken by the she- 
riff, in permitting a replevy of the attached pro- 
perty, and is in the form prescribed in cases of ab- 
sconding debtors, a sufficient presumption exists that 
such was the ground of the attachment, to supersede 
the necessity of any more definite averment of the 
fact. If the fact were otherwise, it would have been 
available as matter of defence. Where the bond has 
not been taken, pursuant to the statute authorising 
the replevy, and has been sued upon merely as a 
common law bond, as in the case of Sewall vs. Frank- 
lin, et al. (decided at last term,*) andthe non-delivery 
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of the property has been assigned as the breach, the 
amount of damages sustained cannot appear, with- 
out ashewing of the inducement for the bond, and 
the consequences of the non-performance of the con- 
dition. ‘These facts could not be required to be prov- 
ed, unless averred in the declaration. In such ca- 
ses it is necessary toaver them, but not so in a duly 
executed replevy bond, where the pl:intiff bas the 
benefit of the legal inteudment, created by the au- 
thority under which it was taken, together with the 
presumption that the officer taking it has duly per- 
formed his trust. 

I have no hesitation in saying, that the levy of 
an attachment on personal property of the defen- 
dant, creates a lien upon it, which, if nothing be 
done to destroy it, such asa replevy will continue, until 
it be appropriated in satisfaction of the debt. That 
such is the effect all attachments of property, as well 
on the ground of removal, or non-residence of the 
debtor, as of his absconding. At the time of the in- 
stitution of this suit, it was only in cases of the lat- 
ter kind that bonds for the reiurn of the specific pro- 
perty were authorised. In cases of the former kind, 
it is entirely clear thata replevy of the property dis- 
charged the lien, for it was effected by giving spe- 
cial bail, merely; thereby placing the defendant, his 
securities and the plaintiff, in the same relation to 
each other, as if the suit had been commenced and 
the bail required by the ordinary process. 

By the statute in force at the institution of this suit,?*4! L.21 
a different security was afforded to the creditor in the 
event that his debtor absconded. In such gase the 
property could be replevied only on bond all securl- 
ty being given for a return of the specific property, 
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or the payment of the judgment that might be render- 
ed in the suit. 

To what extent any of these principles might have 
been varied by the subsequent statute of 1553,* it is 
unnecessary to inqure, as this case must be governed 
by the previous acts. It is, however, worth y@@f no- 
tice, that, by this latter act, the defendant, his attor- 
ney, agent or factor, has his election, in all cases, to 
replevy, as was done in this, or by merely giving 
special bail. 

If, prior tothe levying of the subsequent attach- 
ments on the property, which placed it a second 
time in the hands of the sheriff, as averred by the 
plea, the former lien had been discharged. so that it 
had become subject to other liens, or to the disposal 
of the defendant, it necessarily results that the no- 
tice and request of the securities that it should be 
retained for the satisfaction of this demand, could not 
have the effect to restore the lien, or to influence the 
duties of the sheriff in relation to it. 

The case of Harrison vs. Wilson,” involved a ques- 


*2Mar.549 tion of lien, bearing a strong analogy to the present. 


It appeared that one Thomas, against whom Harrison, 
as deputy sheriff, held a fiert facias, at the time, 
sold and delivered aquantity ofironto Wilson. Af- 
terwards the execution was replevied by Thomas and 
several persons as his securities in the replevy bond. 
For the purpose of indemnifying his securities, Tho- 
mas had executed to them a mortgage on other proper- 
ty. Subsequently, the replevy bond having become 
payable, a fiert faciasissued thereon, against the estates 
of Thomas and his securities, and in virtue thereof the 
iron was taken and sold by Harrison, who still con- 
tinued deputy sheriff. For this, Wilson brought his 
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action of trespass, against Harrison. The replevy 
was authorised by a statute of that State, on bond 
and security being given by the defendant for pay- 
ment of the judgment, within three month, which 
if forfeited, was to have the force and effect of a judg- 
rey execution might issue thereon, against the 
defendant and his securities; and be endorsed by the 
clerk, that “no security shall be taken.” It was fur- 
ther provided, that after the execution of such bond, 
the estate of the defendant should be released, or 
returned to the defendant. It does not appear 
that the first execution, in that case, had been ac- 
tually levied on the iron; but, as the lien had been 
created, the principle is considered the same, so far 
as is material to our present inquiry. 

The question, whether the lien created by the exe- 
cution which issued on the forfeited forthcoming bond, 
related back to the date of the former, so as to over- 
reach the sale of the iron, as the former had done; 
was brought before the Supreme Court of Ken- 
tucky. That Court decided, that unless the iron 
was purchased by Wilson with a fraudulent intent, 
it was perfectly clear that the sheriff was no‘ justifi- 
ble in taking and selling it under the execution.— 
That the lien under the first execution was discharg- 
ed by the replevy bond; and, that that created by the 
second could not be so translated and attached to the 
former as to justify the sheriff. 

If the case referred to, be in principle distinguish- 
able from the one under consideration, it must be 
alone for the reason that in this, the condition of the 
bond was in the alternative for the retarn of the pro- 
perty, or the payment ofthe condemnation money— 
in that for the payment of the judgment simply.— 
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‘ But I think it will appear, in the course of my re- 
marks, that this difference cannot vary the continu- 


ance of the lien. 
The same principle was fully investigated in the 


*3Mun.417 case of Lusk vs. Ramsey,* which has been referred to, 






and mainly relied upon by the present pane er- 
ror. ‘That was the case ofa forthcoming bofid, giv- 
en for the delivery of goods on the day of sale.— 
Ramsey, one of the securities, had explained to Lusk 
the defendant in the execution, in the presence and 
hearing of the sheriff, who had the goods in his pos- 
session, that they were to remain in the possession 
of himself and the other securities, as an indemnity 
to them until the day of sale, to which Lusk had 
consented, and, after the execution of the bond, plac- 
ed the property in their possession, with the key 
of the room in which it was stored. Lusk retook 
the property from them, and delivered it to the same 
sheriff, in discharge of his body from a second exe- 
cution in favor of a different plaintiff, and the same 
being sold under the second execution, the securi- 
ties were prevented from delivering it as required by 
the condition of the bond. After which, Ramsey 
alone having been proceeded against on the bond, he 
filed his bill in Chancery against Lusk, the sheriff, 
and others concerned, stating the circumstances; 
charging. fraud and combination, and praying a per- 
petual injunction of the proceedings against him.— 
The Court decided that the prior lien had not been 
discharged by the forthcoming bond; that it continu- 
ed until the forfeiture of the bond, but no longer: 
consequently, that the security had a right to deliv- 
er the property on the day of sale, if he could then 
peaceably obtain possession of it. It was also held, 
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under the circu mastdvides of that case, that the secu- 
rity was entitled to relief. To these conclusions I 
cheerfully assent, on the ground, that there was a 
valid agree.nent by which the security was placed 
in possession of the property for the purpose of his 
indegmpity. It is to be observed however, that the 
question there, related to a forthgoming, not a replevy 
bond; to a bond the object of which was merely to 
insure a re-delivery of the property, taken under ex- 
ecution, within a short time, on the day of sale. The 
nature of the procedure clearly contemplated an ear- 
ly sale of the same property, in satisfaction of the 
identical final process. That question was, there- 
fore, essentially different from the “one before us.— 
Here, after the replevy, no sale could be made of any 
of the defendant’s property, until the termination of 
the suit, then just commenced; the sale could at no 
time be made unless in the event of a recovery in 
the attachment suit, and a failure to pay the judg- 
ment without; nor was there any authority, in the 
events supposed, for the issuance of a venditiont ex- 
ponas, for the sale of the specific property. 

But in the Virginia case, Lusk vs. Ramsey, the 
Judges also examined the doctrine of liens, under 
their replevy bonds, as authorised by statute, similar 
to the statute of Kentucky, to which I bave referred, 
and by virtue of which defendants could obtain a 
stay of execution for three months. It was unani- 
mously conceded by that Court, that such replevy 
bonds did release and discharge the property previ- 
ously levied upon. ‘They justly considered the true 
policy of the law to be, not to permit, such property 
to be bound, and its alienation fettered or restrained; 

3 v. P. 21 
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that the seeurity in the replevy bond was responsible, 
generally for the satisfaction of the debt, either by 
means of the same, or other property or money.— 
They also held, in that case, that after the forfeiture 
of even a forthcoming bond, the lien was discharged. 

The effect of a replevy, in an attachment cgije, is 
much less favorable to the preservation of the lien, 
than either of the others noticed, for the reasons al- 
ready alluded to, i. e. the uncertainty, as respects the 
ultimate recovery, the great lapse of time necessary 
to determine it, and the danger and inconvenience to 
the community, from having the titles to personal 
property so long incumbered. The securities em- 
bark voluntarily, and may, if thought necessary, re- 
quire an express lien onthe same or other property, 
for their indemnity; otherwise they should, as other 
securities, risk both the ability and integrity of their 
principal; except so far as law or Chancery will re- 
lieve them, on timely application, against danger not 
previously provided against. 

As the case referred to of Lusk vs. Ramsey is to 
govern the decision of this, I will investigate its prin- 
ciples more thoroughly, to test its authority, and see 
how far Judge Roane’s reasoning is sustainable and ap- 
plicable to this case. Itis to zs views, merely con- 
curred in by Judge Fleming, and mostly on ques- 
tions inapplicable to the case before him, that I object. 
That his opinions are entitled to high respect, I am 
free to admit On this principle, however, he was 
opposed at the time, by a very full and learned opin- 
ion of Judge Cadel, the three constituting the Court. 
As already remarked, these opinions were given in a 
case so far different from this, asis an execution from 
the leading process in a suit. Forthcoming bonds 
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are taken to alleviate the force of executions, which 
even before levied acquire liens on all the defendants 
property. Not so in the case of attachments, they 
create no lien until the property be actually seized, 
then it is confined to the articles taken. The ba- 
lan@of the defendants property, has not been, nor 
can it be, affected by the suit, during its pendency.— 
After the termination of the suit, if judgment be ob- 
tained, 1 apprehend an execution may issue upon it, 
against all the defendant’s goods and chattels, lands 
and tenements, asin ordinary cases. Such would, 
doubtless, be the correct course, where the property 
has been replevied. An execution, in virtue of which 
alone, a forthcoming bond can be taken, cannot issue 
until the debt or demand has been definitely ascer- 
tained by the final adjudication. The replevy bond 
is intended as a security for a claim which may ney- 
er be established; or if proved, satisfaction is not con- 
templated in less than one or more years from the 
time of the replevy, and a half a dozen may inter- 
vene, during which the defendant has the absolute 
use, control and disposal of the property. I consider 
his right to sell it unfettered by the slightest lien, 
undeniable—all admit that a mere failure or refusal 
to deliver it on the day of sale, operates asa discharge 
of the lien, if any existed. 

It would appear to me an anomaly in jurisprudence, 
that the debtor should enjoy the full benefit, and un- 
restricted right of disposing of the property during 
the pendency of the suit—a perfect discretion whether 
this property shall go in satisfaction of the attach- 
ing creditor’s debt, yet that it sliall be exempt, during 
all this time from the claims of other creditors. 

In the case referred to, Judge Roane seems to ad- 
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mit, even in case of the Virgivia forthcoming bonds, 
that the lien is destroyed, that the lien 1s destroyed, 
except during “the mere pittance of time conipris- 
ed in the day of sale;” but contends that this is ne- 
cessary “to enable the sheriff then to seil; to pre- 
serve the principles and symetry of the law, aiid to 
hold the debtor’s goods liable to pay his debts, (¢/ he or 
his securities should deliver them,) in ease of his said 
sureties.” 

This I take as a farther admission that the sheriff 
could not reseize the goods, even on the day of sale, 
unless delivered to him; and I deny the authority of 
the security todeliver the property, unless in virtue 
of a contract with the principal to that effect, or of 
his consent in some way given. The common law 
authorising the bail, on the authority of a bail piece, 
to arrest and surrender his principal, does not apply 
to the delivery of atiached property. If the neces- 
sity of it were admitted to be the same, it is very 
clear that neither the common or statute law has 
conferred the power. The Chancellor, whose decree 
was affirmed in Lusk vs. Ramsey, admitted the va- 


wlidity of the sale of such property by the defendant, 


if bona fide, and to a vendee, without notice of the ex- 
ecution and forthcoming bond. 

On this point Judge Cadel, (in the same case,) re- 
marks, that, “if the sheriff, by receiving the delive- 
ry bond, parts with the possession of the goods, has 
no right to seize them, isin no manner liable for them, 
can bring no action concerning them, nor take any 
measures to compel their delivery, it would seem to 
be a necessary inference, that the execution retains 
no vestage of lien on the goods; ‘there is no person 
who can make title to them by virtue of the execu- 
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tion,’ and of course the debtor is restored to all his 
rights over them.” He further says, “I presume 
there can be no doubt that the principal in a delivery 
bond, has the legal right, which no court can obstruct, 
to forfeit his bond, by failmg to have his property 
forth@gming on the day appointed for its delivery ’ 
and sale. He incurs thereby the penalty annexed 
by law, and that is all that others can require of him. 
If he has the right to hold back his property on the 
day of sale, by means whereof the bond becomes for- 
feited, and the execution is at an end, cuz bona, and 
on what principle shall he be prevented from mak- 
ing any disposition of it he may please, before the 
day of sale? This power of previous disposition of 
the property forms, in my opinion, one important 
ingredient in the policy of onr laws on this subject, 
and has often been exercised to the great benefit of 
defendants, whilst it can never injure plaintiffs in ex- 
ecution. * He also insists there is nothing in the case 
of securities of this kind, to distinguish them from 
other securities, that having arrested the process, 
(even in case of execution,) by their own voluntary 
act, by their confidence either in the integrity of thegaiie 
defendant, in delivering the property, or in his abili- 
ty to pay the debt, or to indemnify them for the fail- 
ure, they have no right to complain that they have 
been disappointed and defrauded; that the loss should 
fall on those who liave impradently trusted the de- 
fendants, and not on his just creditors, who but for 
their interference, might long before have received 
their debts. The same may be said with equal pro- 
priety in this case. 

It is important to observe that, in another material 
‘ point, the principle of Judge Roone’s opinion does 
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not apply to cases like the one under consideration, 
to any replevy of attached property. He admitted, 
as I have shewn, that the sheriff’s control over the 
property is revived and continued for the one day 
only—the day advertised for the sale of the property. 
How can the principle be applied to this case ?— 
When was the property to have been delivered ?— 
Must it have been on the day of rendering the judg- 
ment, (should this ever happen,) on the day of the 
receipt of the execution by the sheriff, (if casually 
known in time,) or should it be delivered on some 
day when the property might be advertised for sale ? 
Neither proposition is sustainable: not, surely, either 
of the two first. The latter, I think, is fully answer- 
ed, by saying, the execution cannot be considered as le- 
vied, or binding, on that or any other property until the 
sheriff receives tt : moreover, adelivery of the attach- 
ed property to the sheriff, after the execution has peen 
placed in his hands for collection, or his setgure of it, 
or other property of the defendant, as in case of an ori- 
ginal levy, would be indispensable, previous to any ad- 
vertisement for a sale. Then, which day is to be con- 

jidered “the mere pittance of time,” during Which 
the sheriff’s control over the property is gevived and 
continued. 

The language of our statute is, that on the execu- 
tion of the replevy bond, in case of attachment, “ the 
officer shall suffer the property to remain in the pos- 
session, and at the risk of the defendant.” This, it 
is true, is, in part, the language of the Virginia sta- 
tute, authorising their forthcoming bonds on execution. 
The latter, however, defines the time that the proper- 
ty is thus to remain—it is until the day of sale; a 
limitation inapplicable to property taken under attach 
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ment, for the reasons I have mentioned. Judge 
Roane lays great stress on these words, in the con- 
struction of the statute of that state. He contends 
they are indicative of a right in the sheriff, and in- 
consistent with the idea ofan absolute and exclusive 
ownership in the debtor. He also mentions, that the 
omission to proyide in that statute, for the restora- 
tion of the property at the time of giving the bond, 
and the direction for its restoration only in the event 
of payment, or tender of the debt, on the day of sale, 
is conclusive that it was the latter, and not the former 
circumstance which could release the lien. 
Whatever may have been the just influence of this 
language, in the construction of the Virginia statute, 
containing both forms of expression, and providing 
for the satisfaction of executions, which are the end 
of the law, I can not ascribe to them the same talis- 
manic influence, when used in relation to the replevy 
of property tuken under our attachment law. But, 
even if the same be ‘allowed them, so far as they go, 
the same result does not necessarily follow; because, 
in several material respects, the language bearing on 
the p@int is different: 1st—that our statute is inde figgaaae 
nite as to the time of delivery, when the other is cer- 
tain, (as alf€ady shewn;) 2d—ours directs no othef 
restoration of the property, than that provided on the 
execution of the bond ; nothing being expressed as the - 
consequence of making payment on the day, similar 
to the Virginia direction for then restoring the proper- 
ty. The defendant would; doubtless, continue to 
hold it, unless he had previously parted with it: but 
this he would do without the agency of the sheriff, 
in virtue of his possession under the replevy, and 
his election not to suffer it sold; and this, equally 
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whether the money were paid ornot. 3d. The bond 
required by oursaid statute, contains the condition, 
that the security should return the specific property 
attached, or pay and satisfy such judgment as might 
be rendered against the defendant. The Virginia 
forthcoming bond is conditioned, simply for the deli- 
very.of the property on the day of sale, at the expira- 
tion @f definite term of only three months, and this 
aftefa final adjudication of the debt. 

In the case before us I recognise no authority in 
the sheriff to have refused to levy the subsequent 
attachments on the same property which had been 
replevied under the former, unless other property 
could have been found, which is presumed not to 
have been the case, nor dol think he had any dis- 
cretion to refuse the second replevy of the proper- 
ty, by virtue of which Huic obtained the posses- 
sion. . 

As a farther illustration of the conseggBicl of 
the principle to be established by this decision a 
brief notice may be taken of the existing statate on 
this subject, passed a few years after this bond was 

iven, and which, consequently, does- not govemp it.- 

he act of 1833 revised and consolidated the attach- 
waent law. The 11th section authorise@the defen- 
dant, his agent, &c. to replevy the property in all 
cases of attachment, on giving bond and security, 
“ conditioned, that if the defendant be condemned in 
the action, he shall return the specific property at- 
tached, and in case he fail to do so, the securities 
will do it for him.” ©The 13th section retains the 
provision of the earlier statute, (applicable to attach- 
ments for other causes than the defendant’s abscond- 
ing,) that “any person against whose estate an at- 
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tachment has issued his or her attorney,” &c. “may 
at any time before final judgment entered, or writ of 
inquiry executed, wpon giving special bail, replevy the 
estate so attached, and plead to issue.” 

Both these provisions now apply equally to at- 
tachments for any or all the causes for which attach- 
ments can issue, and abolish the distinction between 
the mode of replevying in the case of absconding 
debtors and others; consequently, defendants in an 
attachment will have their election under this sta- 
tute, toreplevy in either form, inall cases. I can not 
suppose the legislature intended to submit the dis- 
cretion to the defendant by his mode of replevying, 
either to continue or discharge the lien: such must 
be the consequence of sustaining this lien. 

My doctrine is, that the lien by either mode of re- 
plevy is discharged. If replevied in the manner 
thig,was, that the sureties are bound for the debt, in 
the event.of a recovery against a defendant, unless 
they deliver the attached property, unincumbered by 
any subsequent title or lien, to the sheriff, after the 
execution shall be placed in his hands for collection. 


If delivered, that the 7. fa. alone, without the aigdgagmme 


of the levy of the attachment would give him all ne- 
cessary authority to sell. If, however, the debt be 
satisfied out of other property of the debtor, or his 
money, the security would, of course, be discharged. 
If the replevy be made by giving only special bail, 
itis clear the lien is discharged and the securities 
subject to only the same responsibility of other bail. 

2. The second assignment presents the question, 
whether an averment of indebtedness or a promise to 
pay the plaintiff “by the name and description of 

3 v. P. 22 
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Duncan M’Lean, sheriff of said county,” is suffi- 
ciently sustained by the production of a bond in all 
other respects the same, except that the christian 
name Duncan, is represented by the initial D. In 
considering this question, the inquiry is natural and 
proper, whether any doubt or uncertainty respecting 
the name of the obligee exists, when Duncan M’- 
Lean, sheriff, &c. is the plaintiff, and the declara- 
tion charges the acknowledgment to have been made 
to him? Would not this have been a sufficient aver- 
ment of that fact? If there was reasonable certainty 
as to the obligee’s name, and a sufficient averment 
of an acknowledgment of the defendant’s indebted- 
ness to him, the addition of the words that it was to 
him by the name and description of “ Duncan,” 
instead of D. could introduce no other or different 
name. The effect is considered the same as if Wm. 
had been inserted for William. It is true that the 
latter abbreviation could represent, with propriety, 
no other name, when D. might represent a vari- 
ety of others: but here the correct description of the 
parties in other parts of the declaration, precludes the 


-—_ that any other was intended. The description of 


e obligee, I take to be this in substance, this, that the 
defendants acknowledged themselves indebted to the 
plaintiff, by the name of Duncan M’ Lean, also describ- 
ing him as “sheriff of said county” (the declaration hay- 
ing previously disclosed his proper name.) Then, 
if, under the circumstances, the court and jury could 
have interpreted the name of the obligee to be no 
other, there was no authority for rejecting the bond 
when offered in evidence. I think it could have 
been understood in no other light. 

The case relied upon in argument to support this 
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assignment, is Peas vs. Morgan." There, Morgan «7 sohn.n. 
had declared against John B. Peas and George Peas *” 
for that, “whereas, the said John B. and George,” 
on, &c., made their note in writing, their own pro- 
per hands and names being thereunto subscribed, 
“by the name and description of John and George 
Peas.” It appeared in evidence that one only of 
the defendants had signed the note; for this variance 
the defendants objected to its introduction as evi- 
dence. The Supreme court held the note to have been 
inadmissible. The reason given was, that the declara- 
tion contained no averment that the defendants were 
partners, or acted under the firm of “John and George 
Peas;” but that the contrary was implied by the 
charge that the defendants made the note, “their own 
proper handsand names being thereunto subscribed.” 
That as the proof showed that only one of the de-- 
fendants signed the note, it was different from that 
declared on. 

That case is considered materially dissimilar to 
this. In that, the note offered in evidence was vari- 
ant from the one described both in form of execution, 
and in legal effect, no less so than is a partnershipy 
from an individual transaction. 

An English case is given in a note to the above, 
nearly resembling it, in which the variance was not 
considered fatal,. Jones et al. v. Mar et al.» There, the camp. 
declaration being against the drawers of a bill of ex-°” 
change, stated that the defendants made the bill, their 
own proper hands being thereunto subscribed, and 
the bill produced in evidence was drawn in the name 
of Mars & Co. It was objected that this was a fatal 
variance. But Lord Ellenborough, though expres- 
ing some doubt on the subject, refused to non sutt 
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“5 Esp.190 the plaintiff. In another case, Levy vs. Welson,a it 
was ruled that a bill endorsed by procuration, was 
not evidence under an averment that the defendants 
indorsed it, his own hand writing being thereunto 
subscribed. This latter case, admitting its authori- 
ty, is also essentially different from the one before 
us. It may often be material, especially in England, 
where proof of instruments declared on is generally 
required, to inquire whether they were executed by 
the defendant in person, or by another, professing to 
act as his agent or attorney. 

w7Cran20g Lhe case of Sheehy vs. Mandeville, affords more 
plausibility to this exception. In that case the note 
‘was drawn payable sixty days after date, and was 
signed R. B. Jamison. The declaration described 
it as a note signed by the defendant, under the name, 
style, title and firm of Rodert B. Jamison, and omit- 
ed to state when it was payable. The note having 
been rejected as evidence on account of the variance, 
the decision was revised in the Supreme court.— 
There, the only variance insisted on by the counsel, 
or noticed by the Court, was that relating to the time 
of puyment. On the well settled principle, that a 
promise to pay, without reference toany future time 
for payment, must be construed into a promise to pay 
immediately, the court held the variance material 
and fatal. It was clearly so. As no notice was ta- 
ken of the differenee between R. B. Jamison as sub- 
scribed to the note, and: Robert B. Jamison as laid 
in the declaration, the latter having been given as a 
matter of special description, it is a fair inference that 
the name was considered the same, written in either 
form. 
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But, it is the language of Chief Justice Marshall, 
in delivering that opinion, which affords most plausibil- 
ity to this exception. When, however, his remarks 
are understood as referring to the facts of that case, 
no difficulty can arise. He says, courts being estab- 
lished for the purpose of administering real justice 
to individuals, will feel much reluctance at the ne- 
cessity of deciding a cause, on a slip in pleading, or 
on the inadvertency of counsel. They can permit 
a cause to go off, on such points, only when some 
rule of law, the observance of which is deemed es- 
sential to the general administration of justice, per- 
emptorily requires it.” ‘That one of these rules is, 
that in all cases on special agreements or written 
contracts, the contract given in evidence, must cor- 
respond with that stated in the declaration.” That, 
“it is not necessary to recite the contract 7m hec ver- 
ba; but, if it be so recited, the recital must be strict- 
ly accurate. If the instrument be declared on, ac- 
cording to its legal effect, that effect must be truly 
stated. If there be a failure in the one respect or 
the other, an exception, for the variance may be tak- 
en, and the plaintiff can not give the instrument in 
evidence.” 

Admitting the principle, as above stated, I think, 
it sufficiently appears, from the views already ad- 
vanced, that the names in question, in this suit, are 
identical: that, though one is a literal copy of the 
other, which is the more approved form, when at- 
tempted to be given as a special description, or 7m hec 
verba, yet, there is no substantial variance: the lite- 
ral import and legal effect of the description are the 
same, in the manner and form presented in this re- 
cord. 
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3. With reference to the last assignment which 
was not particularly relied upon in argument, it only 
remaius for me to say, that my opinion, as expressed, 
that the lien on the property had ceased, supersedes 
any inquiry respecting the necessity of having de- 
manded the property. Under a different conclusion 
on this point, I should think, the question, whether 
the demand was not necessary before proceeding on 
the bond, worthy of consideration. 

My own opinion is that the judgment of the Court 
below should be affirmed, but the majority think 
otherwise on the first point, involving the question 
of lien. 
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COLVIN versus RICH. 


QUESTION IN THIS CAUSE. 


Upon the conclusiveness of a judgment in garnishment, 
againt the maker of a note, after notice of tts trans- 


Ser. 


1. The bearer of a promissory note, is not precluded from a re- 
covery thereon, by evidence, that the maker has been gar- 
nisheed by a creditor of the payee, and a judgment recover- 
ed against him—it appearing that the maker received notice 
of the transfer of the note, before he answered on the gar- 
nishinent. 


This suit was instituted by Rich, in Montgomery 
Circuit Court, and was assurmpsit, upon a promissory 
note. The note was executed by Colvin, and was 
made payable to B. B. Ginn, or bearer; and Colvin 
resisted a recovery against him, by pleading that he 
had been garnisheed in respect to the amount of this 
note; under which he had answered, and made pay- 
ment thereto. 

The bill of exceptions showed, that on the trial of 
the cause, the plaintiff proved, that he was in pos- 
session of the note before the service of the garnish- 
ment, and that he notified the defendant of the fact; 
but there was no proof, that the defendant had _no- 
tice of the transfer of the note, defore the service of 
the process of garnishment. 

It was asked of the Court, in reference to these 
facts, to charge the jury, that if there was a subsist- 
ing judgment against the defendant in garnishment, 
rendered by a Court of competent jurisdiction—the 
same, while in force, and unreversed, operated as a 
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bar to this action. But the Court held otherwise, 
and said, that, if the defendant, when he answered, 
knew that the note was the property of the plaintiff, 
he should have resisted a recovery in the process of 
garnishment. 

And the defendant excepted. 


Argued by Mr. Goldthwaite, for the plaintiff in 
error; and by Mr. Dargan, for the defendant. 


Hopkins, J.—Upon the trial of an issue, between 
these parties, in the Circuit Court of Montgomery 
County, in an action, brought by Rich, against Col- 
vin, upon a note, made by the latter, to B. B. Ginn, 
or bearer, of which the defendant in error was 
the bearer, it was proved, that Rich was in the pos 
session of the note, before the service of a garnish- 
ment upon the maker, as a debtor of Ginn, the payee. 
Notice of this fact was given by Rich to Colvin, af- 
ter the service of the garnishment, but before his an- 
swer, as garnishee, was made; and, in the answer 
the fact was stated. 

Upon the answer, a judgment was rendered against 
Colvin, for as much of the sum due on the note, as 
was equal to the demand against Ginn, in favor of his 
creditor, who had sued out the garnishment. 

Upon this testimony the Circuit Court refused to 
instruct the jury, that the judgment rendered against 
the maker of the note was to the amount of it, 
a bar to this action; but, did instruct, that if he 
knew upon the trial of the case, of the garnishment, 
that the note was the property of Rich, he ought to 
have “resisted” the judgment. 

The question for this Court to decide is, did the 
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judgment against the garnishee rendered upon his 
a8 


answer, Which stated that the note belonged to Rich, 
diminish bis liability to the bearer upon the note and 
Operate as an acquitance from it to the amount of 
the judgment? That the payee’s trausfer of the note 
by delivery left no imerest in him, and entitled the 
bearer to ihe entire and exclusive property in the 
note, are propositions clear and demonstrable. Af- 
ter the transfer, the bearer had a right to an action in 
his own name against the maker. In such an action 
the maker can make any defence, to which he ac- 
quired a right, after the transfer; and must be al- 
lowed, also, the benefit of all payments, discounts, 
and sets-off, to which he was entitled against the 
payee, before he had notice of the transfer. If a 
judgment should be obtained against him, by the 
procedure of garnishment, in favor of a creditor of 
the payee, before he received notice cf the trausfer, 
the judgment would give him a right to a defence 
against the bearer, and to the same extent to which 
he would be entitled to it against the payee, if the 
note had never been transferred. 

The effect of the judgment would he a payment 
pro tanta, of the note—and, being made before no- 
tice of the transfer, the statute law of the State 
would entitle the maker to the benefit of it, against 
the bearer. 

But, should the maker of a note or bond, with 
the knowledge, before he made his answer upon a 
garnishment, that it had been transferred, acknow- 
ledge. in his answer, that he owed the debt to the 
payee or obligee, he would be as clearly and justly 

8 v. P. 23 
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liable to pay the whole amount to the assignee, as 
he would, after a voluntary payment, with such 
knowledge, to the payee or obligee himself. 

The object of an attachment and a garnishment 
against a debtor of the defendant in attachment, is 
to obtain a tranfer, by a judgment, of the right of 
the defendant to what. his debtor owes him; and such 
would be the effect of a judgment in favor of the 
plaintiff in such a case. But, if the right of the 
defendant had been transferred before the attach- 
ment issued, there would be nothing for the plain- 
tiff in the attachment to acquire—certainly nothing 
which he ought to acquire, and, if the garnishee 
had notice of the transfer, before he makes his an- 
swer, the demand, by the attachment and garnish- 
ment of the debt, no more impairs his obligation to 
pay it to the assignee, than an application made by 
the payee, for payment, to the debtor, with such no- 
tice, would. 

We do not think the judgment against the gar- 
nishee has any effect upon the right of the bearer 
of the note in this case. If the note had been trans- 
ferred, after the judgment against the garnishee, the 
bearer would be bound by the judgment, because the 
right to the note was in the payee, who was a par- 
ty to the cause, in which the judgment was reader- 
ed, that transferred to a creditor, a part of his inter- 
est. 

In one of the cases, cited by the counsel for the 
plaintiff in error, it was decided, upon a bill filed by 
an executor, to compel the legatees to refund enough 
of the property, which he had distributed among 
them, to enable him to satisfy a decree, which had 
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been made against him, as executor; that, inthe ab- 
sence of all proof of fraud, on the part of the execu- 
tor, the decree wasevidence of the justness of the 
demand. 

An executor succeed$ to all the rights of his tes- 
tator, in personal property, which may be sold while 
in his hands, to satisfy any judgmeut rendered against 
him, in his character of executor; and such a judg- 
ment is conclusive proof, upon his bill against the 
legatees, that the amount of it was a debt due from 
the testator, unless fraud or collusion be shown, on 
the part of the executor, in permitting it to be ren- 


dered.* 


«4 Munf’d 


a Ee dee 219 
The case cited from 1 Munf. Rep. 501, was an ac- 


tion against a sheriff, for an escape, and the Court 
determined, that a judgment in a previous suit, that 
had been prosecuted by the plaintiffs in the action, 
against the sheriff, was evidence against the sheriff, 
who was no party to the suit. 

The previous suit was upon a prison bounds bond, 
which the sheriff had taken; and the judgment in 
the cause, was, that the bond was void, because it had 
not been properly taken. If the bond were void, 
the sheriff was liable for an escape. That the bond 
was void, had been determined by a competent Court, 
inan action by plaintiffs, who derived their claim to 
that action, from the act of the sheriff, in taking the 
bond. As the claim, which they derived from him, 
and prosecuted by his authority, was adjudged to be 
unfounded, they resorted to the remedy to which 
they were entitled, for the want of a binding prison 
bounds bond. 
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The judgment was testimony against the sheriff, 
on the same principle, upon which a judyment 
against an assignee of a note, in a suit against the 
maker, upon the ground, that the payee obtained 
it by fraud, would be evid&hee against the payee, 
in a subsequent action against him, by the as- 
signee. 

“But, this principle has no application to the bear- 
er of the note, inthis case. His right to the note 
did not. belong to any party to ihe canse, in which 
the judgmeut against the garnishee was rendered.— 
No party to that suit had acquired any interest ia 
the note from him; and he had given no authority 
of any kind, to any cf them, to assert the right he 
claimed to the note. 

The only effect of the notice he gave to the ma- 
ker, was to make his right against the maker per- 
fect. 

If the obligee of a bond, after he had assigned 
it, were to sue the obligor upon it, as a lost bond, 
and upon an issue taken to the plea of the obligor, 
that the bond was not the property of the plain- 
tiff, but had been transferred by him to another, 
who still owned it, there should be a judgment for 
the obligee; we do not think, it would impair the 
right of the assignee to recover the amouut of it, 
from the obligor. 

That the right of an assignee is not affected by 
a judgment against a garnisiiee, rendered under the 
circumstances, in which that read as evidence, in this 
case was, has been decided by the Court of Appeals, 


tard Rep Of Kentucky.* 


A judgment against a garnishee, if it were one of 
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a Court of record, may be reversed in three years, 
if erroneous, after it has been rendered. 

Could the Court recognise, as a principle, what is 
relied upon to sustiin this defence, the operation of 
it would diminish tbe ability of a maker upon his 
note, and for error in the judgment against him, as 
garnistice, that might be reversed. 

The judgmeut is affirmed. 
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GILL versus TAYLOR. 


POINTS IN THIS CAUSE. 


What evidence will enable a party to maintain trespass 
lo try title. 


1. A certificate of the first payment for lands, sold by the Unit- 
ed States, under the credit system, it not appearing by proof 
of any kind, that the terms of the purchase have been com- 
plied with, and final payment made; and the presumption of 
forfeiture, thus rebutted, will not authorise a party to maintain 
the action of trespass to try title. 


Trespass to try title in Dallas Circuit Court. 

The action was by the defendant in error, to re- 
cover damages for cutting down and carrying away 
the timber of the defendant, off and from a cer- 
tain fraction of land, the freehold of the plaintiffi— 
The defendant plead, first, not guilty; and, second, 
justified; and alleged that the said timber &c. was 
cut from the soil and freehold of the defendant.— 
On issue, the plaintiff produced, to sustain his ac- 
tion, a certificate, issued by the land office of the pro- 
per district, in conformity with the act of Congress 
regulating the sale of lands under the credit system, 
by which it appeared that one-fourth of the purchase 
money had been paid; but it did not appear that the 
final payment had been made, nor was any certifi- 
cate produced, to that effect. Nor was it proved 
that the plaintiff had title to the land, or had ever 
been in possession thereof. | 

The Court below, on this state of facts, charged the 
jury, that the certificate was prima facie evidence of 
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title, sufficient to authorise a recovery. And the de- 
fendant excepted, and took a writ of error to this 
Court. 


Mr. Clark for the plaintiff in error, Mr. Gold- 
thaite for the defendant. 


Hopkins, J.—Several questions were submitted to 
us by counsel for each of the parties, but as one, on- 
ly, is, in our opinion, decisive of the case, we shall 
confine our examination to it, and upon the determi- 
nation of it rest our judgment. For the defendant 
in error, who brought the action in the Circuit Court 
of Dallas county, to recover damages for a trespass 
upon the land described in his declaration, it has 
not been asserted that he has a right to the action, 
without proof either of a title td, or of the actual pos- 
session of the land. ‘There is no testimony that 
Taylor ever had the actual possession of the land. 
His claim to the action was put upon the ground 
that he had the title, and, as the effect of it, the 
constructive possession of the land, and, therefore, 
as there was no adverse possession, he could main- 
tain this action of trespass, upon the authority of 
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a previous decision of this Court.* There can be *Stew.229. 


no constructive possession, unless there be a title to 
give it. The inquiry to be made is, did the plaintiff 
in the action prove that he had the title to the land? 
The only evidence tpon the subject which he produc- 
ed was a certificate of the register of the land office 
for the district in which the land lies. The certifi- 
cate shows that he purchased the land on the 20th 
of October, 1818, paid then one-fourth part of the 
purchase money, and contains an acknowledgment 
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ef his right to a patent, upon his payment of the ba- 
lance of the purchase money, in three instalments, 
to become due at the times stated in the certificate. 
The last one was payable on the 20th October, 1822. 
The certificate was issued during the continuance 
of the credit system, as it was called, under which 
the lands of the United States were formerly sold.— 
The acts of Congress, which established that system, 
required a purchaser to pay one fourth part of the 
purchase money at the time of the sale to him. No 
bond or note was made by a purchaser for the ba- 
lance of the price. He received from the register 
such a certificate of bis purchase as the one in this 
case, and if he failed to pay all the instalments with- 
in one year after the Jast one was payable, the land 
and first payment were forfeited, and the land might 
afterwards be sold by the proper officer to another 
person. Such having been the Jaws of the United 
States, under which ‘Taylor purchased the land, his 
interest in it, if the certificate be his only evidence of 
title, was extinguished by forfeiture, in October 1523. 
If he made full payment for the land, he was enti- 
tled toa final certificate as an acknowledgment of 
the fact, and if he have such a one, that, or the fact 
of the payment proved in some mode, and not the 
original certificate, would be evidence of bis title.— 
The interest which he acquired by the certificate 
could not endure longer than October, 1823, without 
full payment for the land, and he onght not to be al- 
lowed the benefit of the effect of snch payment, with- 
out proving that/he made it. If he surrendered this 
certificate, under laws enacted after his purchase, 
he was entitled to a certificate of the fact, and of the 
extended credit. As he produced no certificate of 
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either kind, to one of which he would have been en- 
titled, if he had done what the laws authorised, we 
cannot presume that he acquired a right to a certifi- 
cate of either description. Could wedoso, we might, 
unrestrained by the want of testimony, conclude al- 
so, that he made full payment and acquired a right 
to a patent. 

There is a distinction between forfeitures at com- 
mon law and under statutes. The rule of the for- 
mer requires the party entitled to the forfeiture, to do 
an act which the law directs, to derive any benefit 
from the forfeiture. But ifa statute prescribes that 
a forfeiture shall be the consequence of an act, which 
is prohibited by it, or of an omission to do what is 
required, any one who may incur a forfeiture will be 
deprived of all his interest in, and title to, the estate, 
upon which the forfeiture operates, at the time the 
forfeiture accrued, and is disabled, by law, from 
retaining the title or other interest until the party, 
entitled to the forfeiture, shall assert his right to it. 
The common Jaw allows a discretion, and gives a for- 
feiture to the party entitled to it if he choose to take 
it. But such a statute gives no discretion; it deter- 
mines the will of the party entitled to the forfeiture, 
and makes the act, when it is done or omitted, an 


absolute and complete forfeiture.* aon 
o ° “is a ° ° ’ — 
Against the effect of sucha forfeiture, there is no8 id. 49s, 


ie ; ne ee . , 408, 409 
relief but in an act of the legislative power, by which}, 7.3” 
9 3 John R. 


the statute that directed the forfeiture was enacted. fi, 32— 
The fee simple in the land embraced by the certifi-3D.&East, 
: oye A 65 
cate, in this case, was in the United States, while 
the certificate was effectual; and the forfeiture, from 
the failure to pay the balance of the purchase money, 
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deprived Taylor of the interest which he previously 
had in the land, and consequently of the construc- 
live possession, that depended upon the continuance 
of that interest. 

The efiect of the forfeiture was the extinguish- 
ment of his interest, and the title was then in the 
United States, without the incumbrauce of his inter- 
est. As the trespass alleged, was committed after 
the forfeiture, we are of opinion that the instructions 
of the Circuit Court were erroneous, and that Taylor, 
upon the evidence, had no right to the action. That 
a forfeiture prescribed by a statute, has the effect 
which we ascribe to it. was determined by this court 
in the case of the Trustees of the University of Ala- 
bama against Wenston, in the construction of statutes 
of this State, similar in respect to the sale and for- 
feiture of lands, to the acts of Congress, on which 
the credit system was founded. In that case, it was 
decided also, that the trustees were bound to aver and 
prove that they prevented a forfeiture by commenc- 
ing, as the statute required, a suit against the pur- 
chaser within three months after an instalment of the 
purchase money was due. 

Let the judgment be reversed and the cause re- 
manded. 
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BURNS versus TAYLOR. 


QUESTIONS IN THIS CAUSE. 


The competency of a defendant in attachment, to testt- 
Sy as to the title of goods levied on, as of his pro- 
perty. 

As to the admission in evidence, of the record of an 
attachment cause, under which goods have been le- 
vied, in trespass against a sheriff: 

What talking, by a sheriff's deputy, will justify tres- 
pass against the sheriff: 


1, In trespass against a sheriff, for wrongfully taking goods (un- 
der an execution in attachment,) the defendant in the attach- 
ment is not a competent witness, to prove that he had sold the 
goods to the plaintiff for valuable consideration. 


CS) 


. In trespass against a sheriff, for taking goods, the property of 
a plaintiff, the record of an attachment cause, in which the 
plaintiff is neither a party or privy, (its relevancy to the is- 
sue being not otherwise shewn,) is no evidence for the defen- 
dant. 

. Where goods were levied on, under an a‘tachment, by a she- 
riff ’s deputy, and the goods were in possession of a stranger, 
whose receipt was taken for their delivery; and, upon his sub- 
sequent delivery were sold by the deputy---Leld, that tres- 
pass will lie against the sheriff, for the act of his deputy, on 
this levy and sale. 


oS) 


This was an action of trespass, for taking cotton, 
in Dallas Circuit Court, and was brought by Burns, 
against ‘Taylor. 

The pleas were, “not guilty,” and that the cot- 
ton was taken by virtue of an attachment, and sold 
under execution thereon. There was a demurrer to 
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the second plea, which was sustained; and a verdict 
and judgment rendered for the defendant, on the plea 
of “not guilty.” 

It appeared by a bill of exceptions, taken in the 
cause, and upon which was predicated the writ of 
error to this Court, that the property had been le- 
vied on by the defendant’s deputy, as part of the 
estate of one Durham; that it was, at the time of 
the levy, in the possession of one Dubose, whose re- 
ceipt was taken for the delivery; and that. on the 
day of sale Dubose delivered to the deputy, and by 
him sold as Durham’s property. The plaintiff offer- 
ed to prove by the testimony of Durham, the defen- 
dant in the attachment, that the property had been 
sold by him to the plaintiff; which testimony the 
Court below excluded. 

The defendant then offered in testimony the re- 
cord of the attachment cause, under which the pro- 
perty had been sold, which, notwithstanding the ob- 
jection of the plaintiff, was admitted by the Court to 
be read. 

In reference to the fact that the property was in 
the possession of Dubose when the attachment was 
levied, and was brought to the place of sale by Du- 
bose, and by him delivered to the deputy of the de- 
fendant—the Court was asked to charge the jury 
that under such a stateof matters, trespass would not 
lie against the defendant; and the Court did so 
charge—saying, that if the cotton went into the pos- 
session of the deputy, without any active agency on 
his part; and he was quiescent, and it was carried 
to him by Dubose—then the defendant was not lia- 
ble in trespass. 
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All these matters were excepted to, and assigned 
as causes for reversal in this Court. 


Mr. Clark for the plaintiff in error—Mr. Gold- 
thwvaite tor the defendant. 


Hircucock, J.—This was an action of trespass, 
brought by Burns against Taylor, for taking and 
carrying away three bales of cotton. The defendant 
pleaded— 

First—Not guilty. 

Second—That he had taken the cotton as sheriff 
of Dallas county, by virtue of an attachment, before a 
justice of the peace, in favor of John B. Jones vs. one 
Green B. Durham, and that he had sold the same by 
virtue of an execution issued on a judgment in favor 
of the plaintiff in the attachment. 

Issue was joined on the first plea. 

To the second there was a demurrer, which was 
sustained, and the cause was tried on the first plea, 
and a verdict was had for the defendant. 

There was a bill of exceptions taken at the trial, 
to sundry opinions of the judge, in excluding and ad- 
mitting testimony, and to the charge to the jury, on- 
ly so much of which will be noticed as is material 
in the decision of the cause. 

It appears that, at the trial, the plaintiff offered 
the deposition of Green B. Durham, the defendant 
in the execution on the attachment, to prove that he 
had sold the cotton to the plaintiff before the levy for 
a valuable consideration ; this deposition was object- 
ed to on various grounds, one of which was the in- 
competency of the witness, from interest in the event 
of the suit. This, we think, wasa sufficient objec- 
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tion, and comes within the decision of the case of 
#1 Por. 101 Pruett §- Martin vs. Lowry,* decided at the July terra, 
1834, of this court. 

In the progress of the trial, the defendant offered 
the record and proceedings of the attachment suit, to 
which the plaintiff objected, bet the objection was 
overruled and the evidence read. ‘The bill of excep- 
tions further states, that, ‘it was proved that the de- 
fendant had never taken the property into his own 
possession, but it was proved, that, at the time of the 
issuance of the atlachment, if was in the possession 
of one Dubose, and that the deputy of the defendant, 
sheriff as aforesaid, took the receipt of the said Dubose 
for the delivery of the property, and made an entry 
on the writ of attachment, in these words, ‘levied 
this attachment on three round bales of cotton; Isaac 
Dubose’s receipt taken for the delivery when required 

by sheriff. Levy made eighth January, 1830. A. 
Taylor, Sheriff, U. Brooks, D. 8.’ 
It was proved that on the day the property was 
; advertised to be sold by the sheriif, it was brought to 
{ the place of sale by Dubose, and sold by the deputy 
of the defendant who was then sheriff. 
The defendant’s counsel requested the Court to 
charge the jury, that under such a state of facts, the 
action of trespass would not lie against the defendant; 
and the Court charged the jury, that, if the cotton 
came to the possession of the deputy, without any 
active agency on his part, if he was qudescent and it 
was brought to him by Dubose, that the defendant 
would not be made liable in the action of trespass; to 
this the plaintiff excepted and requested the Court to 
charge the jury, “that the act of selling the cotton 
by the deputy, no matter how it came to his posses- 
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sion, if it was the property of the plaintiff, constitut- 
ed such a taking as would enable trespass to be main- 
tained;” but the court refused so to charge. 

We think the court erred, in admitting the record 
of the attachment as evideuce, in behalf of the de- 
fendant. ‘The question at issue was, whether the 
plaintiff had title to the property at the time of the 
levy ; and, it is not possible to conceive, in what way 
this evidence would tend to disprove that fact—it was 
a proceeding, to which the plaintiff in this action 
was neither a party or privy: at all events, it is the 
duty of a party offering testimony, to shew its rele- 
vaney or competency. If it was intended to be used 
In connection with the subsequent evidence, as to 
the manner in which the property was brought to 
the place of sale, by Dubose, it was clearly inadmis- 
sible—the object of which was to controvert the 
fact of the levy, against the return of the officer mak- 
ing it; a fact which would not be controverted by 
him. 

The Court also erred, in giving the charge request- 
ed by the defendant, and refusing that asked by the 
plaintiff. 

That there was a levy and sale by the deputy of 
the sheriff, is not controverted. The acts of Du- 
bose, who was the bailee of the sheriff, are to be held 
as the acts of the sheriff. 

The position taken by the defendant’s counsel, that 
it does not appear, that the property was ever in the 
actual possession of the sheriff, or that it was deli- 
vered by him, to the purchaser, cannot be sustained. 
The bill of exceptions states that the property was 
sold by the sheriff’s deputy; this was such a taking 
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as constitutes trespass, if the property belonged to 
the plaintiff; and the court should so have instruct- 
ed the jury. It necessarily implies a delivery.— 
This proposition is too plain to require, or admit of 
illustration. : 
Let the judgment be reversed and the cause re- 
manded. 
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GAYLE and HEUSTIS, Adim’rs versus WEIR. 


QUESTION IN THIS CASE. 


Eacuse by a Constable for failure to return an execu- 
tion. 


7, On a motion against a constable for failure to return an exe- 
cution, it is no excuse that he forgot to make a return, when 
he delivered it to the magistrate. 

2. So, where on an appealto the County Court, upon such motion, 
the constajle was permitted to make a return upon the exe- 
cution, alleging that he forgot to do so when he returned it 
to the justice; held to be errror. 


This was a motion against Weir, a constable of 
the county of Wilcox, for failing to make due return, 
onan execution, which had gone into his hands, and 
in which the plaintiffs in error were plaintiffs. 

The motion was tried before a justice of the peace 
of that county, and judgment rendered against Weir, 
from which he took an appeal to the County Court. 
Before the County Court, proof was made that the exe- 
cution went into the defendant’s possession; that, at 
the time, he was a constable, and that he had 
delivered the same to the magistrate, without ma- 
king any return thereon. The defendant, by his 
own oath, (the amount being under twenty dollars,) 
swore that it was bona fide his intention to have re- 
turned the execution, regularly, but that, at the time 
of delivering it to the magistrate, he forgot to in- 
dorse the words of his return upon it. The Court, 
on this statement, permitted the defendant to make 
his return of “no property found.” And judgment 
was given for the defendant. 

3 v. P. 25 








194 CASES DETERMINED 








GAYLE and HEUSTIS, adm’rs vs. WEIR. 








The plaintiffs having excepted to the decision of 
the Court, on the points above stated, took a writ of 
error to this Court. 


Mr. Clarke, for the plaintiffs in error. 


Hopkins, J.—The plaintiffs in error obtained, up- 
ona motion before a justice of the peace, a judgment 
against the defendant, for the amount of an execution, i 
and inierest thereon, which had been delivered by 
the justice to the defendant, as a constable, and 
which he had failed to return to the justice, on or 
before the day on which it was made returnable. 

The defendant appealed from the judgment, to the 
County Court of Wilcox county. 
| When the motion was heard by that Court, the 
| plaintiffs proved by the justice, that the defendant 
| had delivered the execution to him without any writ- 
ten return upon it, but, whether the delivery to him 
was made before or after the return day, he did not 
remember. 

The defendant then made an affidavit, in which 
among other things not material enough to be notic- 
ed, he stated, that from accidental cause he had omit- 
ed to write upon the execution a return of “no pro- 
| perty found,” and moved the Court for leave to make 
the returnthen. By the permission of the Court the 
return was made, and judgment rendered for the de- 
fendant. 

If the delivery of the execution did not satisfy the 
demand of the statute, that it should be returned to 
the justice, the plaintiffs had a right to the motion 

when they made it. A return ought to contain the 
constable’s answer relative to that which the writ 
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commanded him todo. It must consist, necessarily, 

of a statement of one or more facts, and if the state- 

ment be untrue, the officer who made it would be li- 

able to the plaintiff in the execution for tlic false re- 

turn.* oe 

If any thing, the effect of which due diligence stew. 10 

could not enable him to avoid, had prevented him 

from making the return within the proper time, and 

it had been stated and proved, the Court, in the ex- 

ercise of the power conferred upon it by the statute 

law, to try appeals from justices according to the 

equity, as well as the justice, of the case, might have 

released him from the penalty, which the plaintiffs 

claimed. But neither forgetfulness of his duty, or 

any other cause, against the consequences of which 

diligence could guard him, can give him a right to 

relief. ‘The statute law gives the plaintiffs a right to 

obtain, in the mode which they pursued, for such a 

failure of the constable, a judgment for the amount 

of that which the justice rendered, and of this right 

no subsequent return of the constable can deprive 

them. Aik. Dig. 

175—4Bib. 

Let the judgment be reversed; but because it does 332— Min. 

not appear when the judgment was rendered, upon 

which the execution issued, this court cannot ascer- 

tain the amount of interest to which the plaintiffs are 

entitled, the cause must, therefore, be remanded. 


219th No.L 
1 


Sarro.p, C. J.— not sitting in this cause. 
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J. A. MILLER versus THOMPSON, H. D. MILLER versus THOMPSON, 
and HUFFMAN versus THOMPSON. 


QUESTIONS IN THIS CASE. 


Upon the validity of a voluntary conveyance, to chai- 
dren, from a father. 

As to the effect of a child’s marriage, upon such con- 
veyance. 


1, A voluntary conveyance of property, executed by a father, to 
his children, he being indebted at the time of executing the 
same, is void in respect to all previous creditors of the pa- 
rent. 

2. Whether such conveyances are void, with respect to the sub- 
sequent creditors of a parent, will depend on the intent with 
which they are executed. 

3. Where such conveyance is made to a daughter, who after- 
wards marries, and the property passes, not into the husband’s 
possession, but remains with the grantor; it will be held, void 
as to previous creditors; and the husband can take no title 
to the property conveyed, as against them. 


In these several cases, trials of the right of proper- 
ty taken upon execution, were had, in the Circuit 
Court of Autauga, on claims instituted by the plain- 
tiffs in error. 

In the execution, Thompson was plaintiff, Henry 
Miller and Charles F. W. Miller defendants. The 
property in question consisted of slaves, one to each 
of the claimants. 

The facts essential to a history of the case, were 
presented by a bill of exceptions, and were the same 
in each of the cases; except so far as the contrary 
is shewn, in the conclusion of this statement. They 
were as follow: 
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The plaintiff in execution proved, that the pro- 
perty was levied on at the plantation of the de- 
fendant in execution, being then in his possession.— 
The claimants proved that, in March, 1829, the defen- 
dant in execution executed to them, (they being his 
children,) deeds of gift, for the slaves, one to each of 
them, which deeds were duly recorded in the clerk’s 
office of the County Court; that, at the time of exe- 
cuting the same, the defendant, Henry Miller, the 
principal debtor was possessed of other property, 
amply sufficient to pay all his debts; that it consist- 
ed of twenty-one slaves, worth eight thousand dol- 
lars—lands, worth two thousand five hundred dol- 
lars—mills, worth three thousand dollars, and horses, 
cattle, household furniture, &c., worth eight hun- 
dred dollars 

On the part of the plaintiff in execution, it was 
further proved, that, at the time the defendant in exe- 
cution made the deeds to these chilren, he also gave 
to these, and others of his chilren, all his slaves, ex- 
cept one, who was aged and infirm ; that, at the time 
of doing so, he was indebted to the plaintiff in exe- 
cution, the debt which is the foundation of the exe- 
cution, under which the levy was made, and other 
debts, amounting, in all, to about five thousand dol- 
lars. 

Upon this evidence, the claimants prayed the 
Court, to instruct the jury, that a voluntary convey- 
ance, by a father to his child, the father being indebt- 
ed at the time, was not fraudulent, per se, but, was a 
fact to be left to the jury; and, if he had a suffi- 
ciency of other property, to pay his debts, at the 
time of the voluntary conveyance, it was not sucha 
circumstance as would, of itself, authorise the pre- 
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sumption of fraud: which charge the Court re- 
fused to give; but instructed the jury, that the first 
matter they had to consider, was, whether the defen- 
dant in execution, at the time of the voluntary con- 
veyance, was indebted to the plaintiff in execution ! 
If he was, it made no difference what amount of oth- 
er property he had—the deed of gift was, as to him, 
fraudulent and void, per se. 

In the last stated case, in which Huffman is claim- 
ant, the facts were the same; also, the charge of the 
Court—except, as follows: that, the conveyance be- 
ing from the same donor, the defendant in execution, 
the gift was made to his daughter Ann, then a mi- 
nor, who, about one year afterwards was married to 
said Huffman. 

In reference to this case, the Court was further 
requested to charge the jury, that if a father indebt- 
ed at the time, make a voluntary conveyance to his 
daughter; and the father, over and above the proper- 
ty given, has a sufficiency of property to pay all 
his debts, and his daughter subsequently marry, be- 
fore a levy made upon the property, her husband is 
a purchaser for a valuable consideration; and, as 
such, should be protected—that, though the convey- 
ance, as to the daughter, whilst sole, might be deem- 
ed fraudulent and void; yet the husband was entitled 
to claim, as a purchaser. All which the Court re- 
fused to charge; but, (in addition to the above in- 
structions, which apply equally to all the cases,) 
charged, that if the father had made the deed of gift, 
in contemplation of the claimant’s marriage with his 
daughter, and, it afterwards took place, the husband 
would be protected,fas a purchaser; bnt, that if the 
gift was made to the daughter, before marriage, and 
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withont the same being then in contemplation, the 
husband, who might afterwards marry her, under 
the expectation, that the property was hers, was not 
entitled to be considered as a purchaser, so far as to 
be protected from the original consequences of such 
voluntary conveyance. ‘Toall which the claimants, 
(so far as related to each,) excepted. 

They here assigned, as cause of error, that the 
Court refused to charge the jury as requested: on 
the contrary, charged as above stated. 


Argued by Mr. Goldthwaite, for the plaintiffs in 
error; and, by Mr. Dargan and Mr. Peck, for the 
defendants. 


Sarrotp, C. J.—I will first examine the subject, 
in reference to the cases, in which the Millers are 
the claimants, and the other so far, only, as the same 
principles are equally applicable to it—leaving out 
of view, for the present, the effect of the mariage, on 
the latter. 

The inquiry is presented, whether it is competent 
for a father. who is a debtor at the time, to make a 
voluntary conveyance of a portion of his property to 
a child, or children, so as to vest in them a valid title 
against the claim of his pre-existing creditors; though 
he retain at the time sufficient other property to pay 
his debts; or whether such conveyances are, in legal 
contemplation, fraudulent and void, as against such 
creditors? 

So much of our statute of frauds, as is considered ap- 
plicable to these questions, is in the following language 
—that “every gift, grant, or conveyance oflands,” &c. 
or of “goods or chattels,” &c. “ by writing or other- 
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wise,” “had, made and contrived, of malice, fraud, 
covin, collusion, or guile, to the end or purpose to de 
lay, hinder or defraud creditors of their just and law- 
ful actions, suits, debts,” &c. “shall be from hence- 
forth deemed and taken only as against the person or 
persons, his, her or their heirs,” &c. “whose debts, 
suits,” ¢c., by such means, “shall, or might be, in 
any wise disturbed, hindered, delayed or defrauded, 
to be clearly and utterly void,’ &c. The import 
and effect of this statute is understood to be the same 
as that of the English statute of 13th Elizabeth, as 
far as they apply to this principle, and both are con- 
sidered as declaratory of the common law. 

That a voluntary conveyance, i. e. one not found- 
ed on a consideration deemed valuable in law, of all a 
debtor’s property, or of so much as must unavoidably 
“delay, hinder, or defraud” his ezistig creditors, is 
fraudulent and void as against them, all must admit. 
The only doubt appears to be, whether such convey- 
ance of the debtors property, and what proportion, 
will be free from this objection. 

We may readily imagine the great difficulty and 
embarrassment, that must necessarily result from the 
adoption of the latter principle. One consequence 
must be, that all trials of the right of property thus 
conveyed, may involve inquiries, respecting the 
amount and validity of all claims and demands 
against the donor; of the amount and value of the 
property he possesses and claims, and the sufficien- 
cy of his title tothe same. If, however, it be found, 
that such is tke settled law, we, as a Court, without 
power to alter it, have only to acquiesce in the prin- 
ciple, and expound it accordingly. - 

It is insisted, on the part of the claimants, that 
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the principle has been so settled, on good authority. 
In support of the position, are cited, various deci- 
sions; among others, some made by this Court, 
under its former organization. ‘The first case relied 
upon, is that of Toulmin vs. Buchanan’s Ex ors. 

It is true, that if we are bound to adhere to the 
principles of that decision, it justifies tie position as- 
sumed, to its fullest extent. 

The gift, in that case, was from Caller to his son- 
in-law,’ several montlis after lis marriage, and at a time 
when it appeared that the donor was “inuch embarrass- 
ed by debis—-much more than he was able to pay.” 
The Court held, that if Caller had made a gilt of allhis 
estate the law would declare it fraudulent per se, and 
void against the creditors. But, as the gift was of 
part only, it was prima facie, in advancement of the 
marriage, which is deemed, in Jaw a valuable consi- 
deration; and that it was not void or fraudulent per 
se, but, a circumstance, which, if corroborated by 
other circumstances, might have authorised the jury 
to infer fraud. 

The principle declared on that occasion, obvious- 
ly requires further consideration. Since that, and the 
other decisions referred to, of this Court, all the mem- 
bers have been changed, except myself. How far I may 
have concurred in that opinion at the time, is not recol- 
lected, or material to uty purpose. Weshould proceed 
with reluctance, in any case, to overrule a principle 
of decision, once dec!ured by the highest tribunal of 
the State, and which may have had its infiuence on 
the community: yet, we revard it as a solemn duty, 
to do so, if we discover it to be manifestly errone- 
ous, and of a highly mischievous tendency. Should 

3 v. P. 26 
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it therefore appear, upon examination of the authori- 
ties, (as I think it will,) that this decision is opposed 
to the current doctrine of the highest tribunals, it 
can have no binding influence upon us. 

It is also to be observed, that this Court has long 
since departed from the principle of that decision, 
without expressly overruling it. We did so, in the 
case of Cato vs. Easly,* which has been referred to, 
on the part of the defendant in error. ‘This latter 
case, too, hasa direct application to these under con- 
sideration. 

There, a voluntary conveyance was executed by 
a mother, then a widow, to her children. At the 
time of the conveyance she owed the debt, for the 
satisfaction of which, the suit, (which was in Chan- 
cery,) was instituted. ‘The property was held sub- 
ject to the debt, the language of the Court being, 
that it was a “legal inference, that a voluntary con- 
veyance, made by one indebted at the time, is, as 
against such creditors, fraudulent and absolutely 
void.” 

A case equally applicable to these under conside- 
ration, and mainly relied on, by the counsel for the 


‘3John.ch defendant in error, is that of Read vs. Livingston.) 
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In that case, which related to a voluntary family 
settlement, the Chancellor reviewed numerous autho- 
rities, both English and American, with his usual 
ability. He decreed, that a voluntary settlement, af- 
ter marriage, by a husband, in favor of his wife, by 
means of a deed in trust, was fraudulent and void, 
against all the donor’s antecedent creditors: and that, 
without regard to the amount of the existing debts, 
or the extent of the property settled, or the circum- 
stances of the party. Butthat, with regard to debts, 
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contracted subsequent to the settlement, he intimat- 
ed, that the presumption of fraud, arising in law, 
from the party being a debtor at the time, may be 
repelled, by circumstances: as, that the antecedent 
debts were provided for, in the settlement, or other- 
wise secured ; that, if the presumption of fraud, were 
not so repelled, subsequent creditors might impeach 
the settlement, by shewing antecedent debts, suffi- 
cient in amount, to afford reasonable evidence of a 
fraudulent intent; for, as on the one hand, showing 
an antecedent debt, however small or trifling, is not 
sufficient to render the settlement fraudulent and 
void—so, on the other hand, the subsequent creditor, 
to impeach it, is not obliged to prove, that the party 
was insolvent at the time. 

The views of the Chancellor, and the authorities 
he quotes, subject all voluntary settlements or con- 
veyances, whether in favor of the wife or children 
of the donor, to the same rules; and, the principles 
he has thus recognised, appear to me, to be as just, 
reasonable and consistent, as the very difficult and 
complex nature of the subject will admit of. 

Among the variety of cases,on which he rests his 
opinion, he notices the case of Townsend vs. Wind- 


ham,, wherein Lord Hardwick said, that he took it, *2Ves.1. 


that “a man, actually indebted, and conveying 
voluntarily, always meant to defraud creditors.” — 
The Chancellor, (Kené,) understands Lord Hardwick, 
by these expressions, to mean, that this was the con- 
clusion of law, which was not to be gainsayed.— 
He quotes, with approbation, the further remarks of 
the latter, that he knew of no case, where a volun- 
tary conveyance toa child, by a man indebted at the 
time, was not set aside, for the benefit of creditors; 
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but, that such conveyance, without any badge of 


’ eo « 


fraud, and, by a person not tudebied at ihe tue, 
would be good, though he steven’ became in debt. 
ed. ‘That, though an unfortunate case may arise, in 
respect to children, for whom parents are bound, by 
nature to provide, it is impossible to say, the considc 

tion in respect of them, is of so high a nature as that 
of paying just debts; and, therefore, the Court ne- 
ver preferred them to just creditors. 

Chancellor Kent also sustains the doctrine of Tay- 
lor vs. Jones." ‘There, a settlement, after marriage, 
was made on the wife and children; and was held, 
under the statute of 13th Elizabeth, to be fraudu- 
lent, not only in respect to anterior, but, also, subse- 
quent creditors—for the reason that the debtor con- 
tinued in the possession of the property settled : and, 
the statute was held, toextend equally to the subse- 
quent creditors, who were delayed or defrauded. 

The master of the rolls further observed that, “it 
was not material, in that case, what the circumstan- 
ces of the father were, at the time of the settlement, 
any further than as evidence, to show if he was in 
indigent circumstances, that it was made with an in- 
tent to commit a fraud.” 

He also remarked, in allusion to the sympathy, 
which is often appealed to, and excited, in cases of 
this kind, in favor of the objects of the conveyance, 
that he had “great compassion for wife and children; 
yet, on the other side, it is possible, if creditors should 
not have their debts, their wives and children may 
be reduced to want.” 

A case perhaps as favorable to voluntary settle- 
ments as any to be found of equal authority, (ualess 
it be the one to which I first referred,) is that of 
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Salmon vs. Bennett. The question there presented, .paysc. 


! 
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related to 1 
Sherwood to his son, in consideration of natural 
affection cu.y, and which laud the son bad conveyed 
to the defendant, with knowledge of the deed to the 
son. Inthe examination ot ihe case, that court assum- 
ed the fact of an existing indebtedness by the father, 
at the time of the couveyance to the son, so that the 
question was, whether, notwithstanding the convey- 
ances, the land was subject tothe payment of Sher- 
wood’s debt. ‘The jndgment of the court sustained 
the conveyances. ‘lhe Court held that there was a 
distinction in cases of voluntary conveyance between 
the children of the grantor and strangers; and that 
mere indebtedness at the time, will not, in all cases, 
render a voluntary conveyance, void, where it isa 
provision for a child; that an actual or express intent 
to defraud need not be proved, for this would be im- 
practicable, in many cases where the conveyance 
ougnt not to be established, and the fraud may be 
collected from the circumstances of the case: that, 
if there be no fraudulent intent, and the grantor be 
in prosperous circumstances, unembarrassed and not 
considerably indebted, and the gift a reasonable pro- 
vision for the child, leaving ample funds unencum- 
bered for the payment of the grantor’s debts, the vol- 
untary conveyance to the child, will be valid against 
existing creditors. But, if the grantor be conside- 
rably indebted and embarrassed, and on the eve of 
bankruptcy; or if the gift be unreasonable, dispro- 
portioned to his property, and leaving a scanty pro- 
vision for his debts, the conveyance will be void, 
though there be no fraudulent intent. 





he validity of couveyance of land from Rep, &- 
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Chancellor Kent, in reviewing this case, remarks, 
that the Court did not refer to authorities in support 
of their opinion, and, perhaps, they did not intend to 
fellow strictly, the decisions at Westminster Hall, un- 
der the statute of 13th Elizabeth—“ That he had not 
been able to find the case in wiich a mere voluntary 
conveyance to a wife or child, has been plainly and 
directly held good against a creditor existing at the 
time.” 

The grounds on which the County Court rested 
their decision, appear to me to furnish a full illustra- 
tion of the vexation and uncertainty which I have 
advanced against the principle recognised by that de- 
cision. They admit that a conveyance may be void 


without any fraudulent intent in the parties to it; of 


course, then, it must be so pronounced by way of in- 
structions from the court to the jury, yet, the validi- 
ty of the conveyance is to depend on the complica- 
tion of facts enumerated in the opinion; the enquiry 
must be encountered on evidence adduced—what con- 
stitutes prosperous circumstances? what embarrass- 
ment? what considerable indebtedness? what a rea- 
sonable provision, proportioned to the grantor’s pro- 
perty? and what a scanty provision for the payment 
of his debts? And, according to the principles of 
the decision, all other circumstances, which, in rea- 
son and justice would be entitled to equal weight in 
ascertaining the tendeney of the gift, must also be 
investigated. Under a practice of this kind, I think 
we might expect a different rule of right from each 
several trial, and that it would be impossible to estab- 
lish any thing like certainty or uniformity of title, 
under voluntary conveyances. It would appear, 
however, from the facts of record in the cases before 
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us, that the plaintiff in execution might safely abide 
these tests. But the contrary doctrine which has 
been stated, appears more salutary and is best sus- 
tained by the number and weight of authority. 

In Burnet vs. Bedford Bank,* the Court of thataiass.R 
State held, in reference to a voluntary conveyance“! 
from a father to a son; that in such cases, where 
there is no fraud in fact, the deed is good against 
subsequent creditors, “‘and against all persons but 
such os were creditors at the time.” 

Numerous other cases referred to and commented 
on by Chancellor Kent, in the case of Read vs. Liv- 
ingston, appear to me to place the principle of the 
decision in that case, beyond a question. mae 

In the case of Sexton vs. Wheaton,* the Supreme22, =~ 
Court of the United States, in an opinion deliyered 
by Chief Justice Marshail, sustains, substantially, 
the same doctrine. In that case Wheaton had exe- 
cuted a post nuptial voluntary settlement on his wife, 
of a house and lot: at the time of making the settle- 
ment he was not indebted, but, shortly afterwards 
engaged in trade, and failed; after which, Sexton, a 
subsequent creditor, filed his bill in Chancery to sub- 
ject this property to the payment of his debt, on 
the ground that the conveyance was fraudulent, and 
therefore void as to creditors. ‘The decision of the 
court was, that such settlement, made by a man who 
is not indebted at the time, upon his wife, is valid 
against subsequent creditors. That the statute of 
13th Elizabeth, avoids all conveyances not made on 
consideration, deemed valuable in law, as against 
previous creditors. But that it does not apply to 
subsequent creditors, if the conveyance is not made 
with a fraudulent intent. 
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In the District of Columbia, where this trial was 
had, the statute of 13th Elizabeth was considered in 
force, and the conveyance in question subject to its 
influence; and which, as I have said, is but the 
same as our statute of frauds. 

In the case referred to, the Chief Justice remark-- 
ed, that, “in construeing this statute, the Courts 
have considered every conveyance, not made on con- 
sideration deemed valuable in law, as void against pre- 
vious creditors ;” that they fell within the proscriptive 
influence of the statute against deeds devised, &c. 
to the end,. purpose, and intent, “to delay, hinder or 
defraud creditors;” but that, with respect to subse- 
quent creditors, the application of the statute ap- 
peared to have admitted of some doubt. 

He quotes with approbation the declaration of 
Lord Hardwicke, in Walker vs. Burrows,* made in 
reference to the English statute, “that it was ne- 
cessary to prove that the person conveying was in- 
debted at the time of making the settlement, or im- 
mediately afterwards, in order to avoid the deed.” — 
After reviewing various other decisions, he observes, 
that, from these cases, it appears that the construc- 
tion is completely settled, in England. We believe 
the same construction has been maintained in the 
United States. A voluntary settlement in favor of a 
wife and children, is not to be impeached by subse- 
quent creditors, on the ground of its being volun- 
tary.” 

The effect of this decision, then, as well as of oth- 
ers examined, is an explicit denial of validity to vo- 
luntary conveyances, as against previous creditors; 
and to leave them, in respect to subsequent creditors, 
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to depend on the snes and sniiline circumstances 
attending them. 

The consequence is, that in the two cases, in 
which the Millers are claimants, the judgments of 
the Circuit Court must be affirmed. 

In support of Huffman’s claim, it is contended, 
that, though the conveyance from the father to the 
daughter might, while she remained sole, be deemed 
fraudulent and void; yet that, after the marriage, the 
husband was entitled to claim, as a purchaser. 

It is also insisted, that there is, in law, no such 
distinction, as was recognised by the Circuit Judge’s 
instructions to the jury, between gifts, made in con- 
templation of the particular marriage, and others, with 
out that inducement, but, for the general advance- 
ment of the daugliter. 

The counsel has cited authorities on these points, 
which render them, at least, plausible, and entitle 
them to deliberate consideration. But, before notic« 
ing the case mainly relied on, it is necessary to res 
mark, that notwithstanding the subsequent marriage, 
the slave in question, does not appear ever to have gone 
into the use or possession of the son-in-law: that the 
contrary inference arises from the fact, as stated in 
the history of the cases, that this negro, as well 
as the others, was levied on, at the plantation 
of the defendant in execution, the same being ther 
in his possession. Our understanding of the fact is, 
that the father continued in the use and possession 
of this, and all the other negroes conveyed to these 
claimants, to the time of the levy. 

If we should infer that the father and his sons, 
(they being single, so far as we know,) lived togeth- 

Pv. F. 27 
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er, as part of the same family, so that the posses- 
sion of one was equally the possession of the other— 
the same reason or explanation does not apply to the 
son-in-law. It, therefore, results, that so far as the 
want of possessivn is material, in other cases, his ti- 
tle is obnoxious to ihis objection. 

But, in answer to this objection the counsel re- 

#2 Stew.54feTS to the case of Hobdds vs. Bibb,* as authority of 
this Court, that want of possession does not, in any 
case, founded on valuable consideration, render the 
conveyance fraudulent and void. 

It is proper to notice, that in the case referred to, 
the conveyance was admitted to have been founded 
on a valuable consideration, which existed or passed 
at the time of its execution ; and that, though the 
possession was not changed, as imported by the deed, 
the failure was attempted to be accounted for, by 
means of a contract of hire entered into between the 
parties at the same time. The decision of the 
Court was, that the possession of personal proper- 
ty, remaining with the vendor, was presumptive evi-~ 
dence of ownership in him; but, that this presump- 
tion might be rebutted, by proof: that such possession 
was only presumptive evidence of fraud—not fraud, 
per se. 

There, the opinion was, that the want of posses- 
sion, in case of absolute conveyance, was a presump- 
tion of fraud. What proof would be sufficient to 
rebut it, is left indefinite: whether evidence of a va- 
luable consideration, alone, would be required, or 
that, together with a hiring or something tantamount, 
does not appear. If any thing more than the valua- 
ble consideration be necessary, Huffman’s claim, if 
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so much be conceded to it, would be deficient in the 
balance. 

But, the views of this Court, as entertained near 
the same time, but aficrwards, were better defined, 
in the case of Moore vs. Ayres.« There the same !2Stewart, 
principle was involved, when, as well asin Hodds vs. 
Bibs, the doctrine was investigated very fully, by the 
Court, on elaborate argument of counsel. 

I decline entering into particular comments on 
the opinions delivered, in those two cases, deeming 
it sufficient to refer to them, for the reasons and 
authorities on which they rest. In the case, of 
Moore vs. Ayres, my own views are expressed at 
length, in which I concurred with the then majority, 
in the result, under the peculiar circumstances of 
the case. 

In this latter case, the decision was, that where 
the vendor remains in possession of personal proper- 
ty after a sale, itis not sufficient, as against creditors, 
that the consideration be dona fide, and the bill of 
sale recorded. But, it must appear, that the sale 
was not made “to hinder or delay creditors ;” and 
this is to be determined by the jury, from all the 
circumstances. 

The opinion of the Court, in both the cases, was 
delivered by the then Chief Justice. In the latter, 
he remarked, that “it never was contended, but pos- 
session remaining unbroken with the vendor, was, 
at least, a circumstance from which frand must be 
inferred, if it was not explained.” This was said, 
in reference to a conveyarce on valuable considera- 
tion. Whether this declaration is entitled to the ef- 
fect of varying or qualifying the principles of the 
decision in the former case of Hobbs vs. Bibb, may 
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be worthy of consideration. A consequence of it 


‘+ would appear to be, thatif ‘possession does not ac- 


company and foliow the deed,” in the tree accepta- 
tion of these terms—that is, 7f dhe possession be in- 
consistent with, and not subservient to the object of the 
conveyance, the same must be found by the jury, un- 
der the instruction of the Court, fraudulent and void, 
unless the failure be satisfactorily explained; though 
there be no other objection to the conveyance. 

We do not iniend, on this occasion, to express, 
either our approbation of, or dissent from the deci- 
sions, made in the cases of [Jobis vs. Bibb, and of 
Moore vs. Ayres; yet, the remark is due, that the 
latter was influenced, in a great degree, by the for- 
mer, and the former, by the case of Bessel/ vs. Hop- 


*2Cow.431 kins," by the Supreme Court of New York; and, 


that the Court of New York, in a still later case, 


7 ib. 732. Siulson vs. Brown,, departed from the principles of 


their earlier decision. 

The last mentioned case involved the validity of 
an absolute bill of sale, for one half of a sloop, found- 
ed on a valuable consideration. The only objection 
urged against it was, that’ possession did not accom- 
pany and follow the deed. The Inferior Court had 
decided, that “the bill of sale was fraudulent, as to cre- 
ditors in judgment of law,and refused to suffer the 
case to go to the jury.” The Supreme Court affirm- 
ed the decision, on the same ground. 

The authority mainly relied on to sustain Huff- 


J John.Ch man’s claim, is the case of Sterry vs. Arden.© In 
R. 241 


that case Arden and wife had executed a voluntary con- 
veyance of real estate to their daughter, then sole. She 
afterwards married against his consent; in conse- 
quence of which he sold and delivered the same es- 
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tate for a valuable consideraiion, to Verplank, who, 


at the time had no actuai notice of the former con- 
veyance. Whether his iniormation amounted to con- 
structive notice was questionable; but the Chancellor 
cousiuered it suilicient to have put him upon inqui- 
ry. It appeared that, at the date of the voluntary 
conveyance, Arden was iree from debt, and that there 
was no intention to defraud any one; the circumstan- 
ces satisfactorily showed this, and that the convey- 
ance was intended purely fur the advancement of the 
daughter. It was also evident that a main induce- 
ment for his afterwards selling to Verplank, was to 
defeat the expectations of his daug hter and son-in-law; 
the property appearing to have been a strong induce- 
ment on his part for entering into the marriage. 

It was ruled by the Chancellor, that a voluntary 
conveyance, intended asasctilement fora child of the 
grantor, was void as against asubsequent purchaser, 
for a valuable SS with only implied notice 
of the pre-existing deed, by the statute of frauds.— 
But he maintained that such deed might be render- 
ed valid, by matter ex post facto, as by some valua- 
ble consideration intervening; and that the subse- 
quent marriage in that case, which occurred prior to 
the second conveyance, was entitled to that effect, in 
as much as the husband was induced on that account 
to marry the daughter: that, under these circumstan- 
ces, the first conveyance ceased to be voluntary, and 
became valid against the subsequent bona fide pur- 
chaser, for the valuable consideration. He also held 
that it made no difference whether the particular 
marriage was in contemplation at the time ef the 
voluntary conveyance or not. 

The fact that, the grantor was xot indebted at the 


213 








214 


*12John. R © 


536 





CASES DETERMINED 





MILLER v8, THOMPSON. 





time of the isesins conveyance, was considered an 


important feature in that case. In reference to the 
facts, the Chancellor said, it was “the case of a fair 


} By ey r. 


voluntary conveyance, made by a father to bis dangh- 


ter; he not appearing to be iudebted at the time, and 


a subsequent sale made by lim, with intent to defeat 


that settlement, but made for a valuable considera- 
tien, and to a purchaser chargable only with notice 
in law.” In applying the law, he observes, “It is 
the constant language of the books, and of the courts, 
that a voluntary deed is made good by asubsequent 
marriage, and a marriage bas always been held to 
be the highest consideration in law.” Throughout 
the decision, however, the fact of Arden not being a 
debtor at the time of the voluntary conveyance, is kept 
steadily in view, as a leading consideration. 
From this decree an sane was taken to the Court 
of errors, where the same was unanimously affirmed. 
In the latter Court, the case ts entitled Verplank 
vs. Slerry." There, also, the circumstance that the 
grantor was nota debtor at the time, from which 
alone the legal inference of fraud in the voluntary 
conveyance conk! have arisen, had extensive influ- 
ence on the decision. Spencer, J., whose opinion is 
mainly relied upon in th: ren after alluding to the 
facts, used this language, ‘“ How then can it be main- 
tained, that if a father, in consideration of blood, make 
a bona fide settlement on his ‘hild, at a time when 
he is not indebted, this transaction shall be deemed 
void; and that it shall be taken for cranted, contrary 
to the real truth and fact, that it was with intent to 
deceive such person as shou! 1d afterwards purchase 
the estate, even with full notice of the bona fide 


conveyance? As well might it be said that the set- 
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tlement on a child is void as to /wdure creditors, as 
that it is void as to future purchasers. He considered 
it of but little Importa ree whether thesubse juevt pur- 
chaser was chargeable with jimplied notice of the 
first conveyance or not. Lu other parts of his opin- 
ion, as Well as in these quoted, he laid particular 
stress on the grantor’s exeinption from debt, at the 


time of the voluntary conveyance. 

In this case the facts are considered essentially dif- 
ferent from those in the case reviewed; so much so as 
to fall within the different principle of law. The 
circumstancesof Miiller, the grantor, having been con- 
siderably indebted at the time of this conveyance; of 
the property conveyed being personalty, and no deliv- 
ery of it, or known cause to prevent its being done, or 
any explanation of the non-delivery; of the conveyance 
having been voluntary and absolutely void for twelve 
months after its execution as against this creditor— 
these facts present this asa case vé ry different from 
the other. They subject it to the principle therein 
recognised for the prote clioh Ol pre-existing creditors; 
under which Verplank was not permitted to occupy 
a more favorable position than that of subsequent 
creditors. 

But another decision of the same Court, in which 
the decree referred to was rendered, sustains the lat- 
ter principle even more explicitly. Tt is thatof Ro- 


berts vs. Anderson® There, the controversy arose 
between Roberts, a creditor, and Anderson, a pur- 
chaser, for a valuable consideration,or who professed 
to be such, under Saral) Jolinson, the grantee of Grif- 
fith, the debtor; the conveyance from the latter to her 
being fraudulent. 


*3 John.Ch 
R. 372 
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The Chancellor ex alti the difierence between 
the effect of the statute of 13th Elizabeth and 27th 
Elizabeth, both which, with the proviso alluded 
to, are consolidated into our statute of frauds, which 
I have already noticed so far only as relates to credi- : 
tors, independent of the proviso. He remarks, that | 
the latter statute was intended to protect dona fide 
purchasers, without consideration, or voluntary gran- 
tees; that this intention is equally fulfilled, whether 
the conveyance for a valuable consideration comes 
from the voluntary grantee or grantor. He says,-if 
there be no creditors, the title of the grantee is good 
until there comes a Lona jide purchaser, from the 
grantor, for a valuable consideration; until then, no 
person’s rights are affected, but when that happens, 
the deed as to such purchaser is to be setaside. If, 
however, the voluntary grantee shall have sold in the 
mean time, to a bona fide porchaser, he is justly to 
be considered as standing i in the grantor’s place, and 
that what was done by such grantee, was done by his 
grantor, and such purchase will stand good. Under 
this statute, the first purchaser for a valuable consid- 
eration, whether he takes his conveyance from the 
voluntary grantor or his grantee, will have the pre- 
ference; for the sole object of the statute was to pro- 
tect such purchasers from yoluntary conveyances; 
which, as to them, are fraudulent. 

But, he continues, the statute of 13th Elizabeth, 
(which is, in effect, the sane 1 have quoted from our 
statute of frauds,) was intended to protect creditors 
from fraudulent conveyances; and here a different 
rule of construction prevails. “ ‘The original deed, 
from a debtor, toa fraudulent grantee, is utterly void, 
as to creditors—and, as to them, the grantee can make 
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no conveyance, for he has no title as against them. 
The statute, in its enacting clause, operates on the 
deed from the fraudulent debtor; the proviso in the 
act applies to the original conveyance from the debt- 
or, and saves it, when made toa bona fide purchaser, 
for a valuable consideration.” Further, he says— 
“But though the debtor, himself, may, fraudulently, 
on his part, convey toa Jona fide purchaser, for a 
valuable consideration, yet, his fraudulent grantee 
cannot—for, it is understood, that the proviso, in the 
13th Elizabeth, does not extend to such subsequent 
conveyance. ‘The policy of that act would be de- 
feated by such extension. Its object was to secure 
creditors from being defrauded by the debtor; and, 
the danger was, not that he would honestly sell for 
a fair price, but, that le would fraudulently convey, 
upon a secret trust between him and the grantee, 
at the expense of the creditors. 

If the debtor sells, himself, in a case, where the 
creditor has no lieu, and sells for a valuable conside- 
ration, he acquires means to discharge his debt, and 
it may be presumed he will so apply them. If his 
fraudulent grantee be allowed to sell, the grantor can 
not call those proceeds out of his hands; and, the 
grantee can either appropriate them to his own use, 
or to the secret trust upon which the fraudulent con- 
veyance was made. 

There is more danger of abuse, and that the ob- 
ject of the statute would be defeated, in the one case, 
than in the other. The fraudulent grantee bas no 
title, as against the creditors: the deed, as to them, 
is utterly void; and the subsequent conveyance from 
him would, as against creditors, have no foundation. 

3 v. P. 28 
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As a further, and decisive objection to Anderson’s 
title, in the case mentioned, the Chancellor rested on 
the fact, that Sarah Johnson, the voluntary grantee, 
never was in possession, as owner, under the frau- 
dulent deed. ‘That, as there were no false lights 
held out to deceive the world, the case was not with- 
in the reason and policy of any rule, calculated to 
protect a bona fide purchaser. ‘That the purchaser, 
under the voluntary grantee, was presumed to know 
the fact, that she was not in possession, as it existed 
before his eyes; and, it was sufficient to put him up- 
on inquiry, as to her pretended title. That he was 
not entitled to be considered as a bona fide purchas- 
er, for a valuable consideration, without notice—he 
had notice, that there was no possession accompany- 
ing the deed, and he paid only a nominal considera- 
tion. 

The foregoing views are believed to furnish a 
sound exposition of the principles of law, which are 
alike applicable to the case under consideration, and 
to shew, that the objections to the validity of Huff- 
man’s title, as previously stated, are insuperable. 

We are unanimous in this opinion. The judg- 
ments in all the cases must be affirmed. 
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CATOE versus HARRISON. 


QUESTION IN THIS CAUSE. 
Upon the return of an officer executing sctre facias. 


1. That no return appeared on a scire facias issued against a de- 
faulting witness, held to be sufficient error to reverse a judg- 
ment rendered thereon. 


In error from Clarke Circuit Court. 

In this case a judgment was rendered against the 
plaintiff in error, on scire factas, as a defaulting wit- 
ness. The sczre facias did not appear, from any re- 
turn thereon, ever to have been executed; and upon 
this assignment the cause was brought into this Court. 


Porter, for the plaintiff in error. 


Sarrotp, C. J.—This was a proceeding on scire 
facias, to subject the plaintiff in error to the forfeiture 
of one hundred dollars, as a defaulting witnes in a 
civil suit, in which Harrison was a party. On the 
second April, 1833, the latter obtained the judgment 
ni. si. on which the scz. fa. issued: the latter bears date 
the seventh day of November, 1833, returnable to 
spring term, 1834. On the 18th of April, 1834 the 
judgment was made absolute. 

The assignments of error are— 

1. It does not appear that the scz. fa. was served 
on the defendant, Catoe. 

2. Thata term intervened without any proceedings, 
whereby a discontinuance was created. 
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1. It is found on reference to the record that there 
is no return, by any officer on the sez. fa. Lt is true, 
that in entering up the judgment, it states, by way 
of recital, or what had preceded it, as the foundation 
of the judement then being rendered, that Catoe had 
shewn ‘‘no sufficient cause on a scire facias issued 
and served upon Lim.” This, however, not being a 
necessary part of the judgment, so far as relates to 
the service of the scz. fa., and it being a matter which 
the law requires should appear in the form of the 
officers return, over his proper signature, the state- 
ment of the fact by the clerk is deemed insufficient. 
This is considered a fatal error in the proceedings, 
and one which rupersedes the necessity of any ex- 
amination of the other point presented by the as- 
signments, 

Let the judgment be reversed. 
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HARDING versus EVANS. 


As to the liability of an administrator individually. 


1. An administrator purchasing goods, for the use and benefit of 
an estate, is personally responsible to the vendor; and an ac- 
tion for the price thereof lies against him, in his individual ca- 
pacity. 


This was an action of assumpsit in Perry Cir- 
cuit Court, where Evans declared against the plain- 
tiff in error, in a count for goods, sold and delivered. 
The pleas were non-assumpsit, payment, set-off, and 
the statute of limitations. 

On the trial, the defendant relied upon evidence, 
that he was the administrator of one Alston; and 
that the goods, to recover the price of which the ac- 
tion was brought, had been purchased by him, in 
that capacity, for the use and benefit of the estate. 

The Court, in reference to this proof, charged the 
jury, that the defendant was personally liable, and 
the action well brought—which was excepted to, and, 
in this Court assigned as error. 


Mr. Erwin, for the plaintiff in error; Mr. Clark, 
for the defendant. 


SaFFotp, C. J.—This being an action of assump- 
sit, brought by Evans, to recover the price of corn, 
fodder, oats, &c. sold and delivered by him, to 
Harding, the latter pleaded, and urged as his de- 
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fence, that, at the time of purchasing the articles, 
he was administator of the estate of Alston, and was 
cultivating and carrying on the plantation, belong- 
ing to the estate; and that part of said supplies 
was purchased for, and applied to the the mainte- 
rance and support of the plantation ; and that, there- 
fore, he was not chargeable with the same, indivi- 
dually, as sued, but, only in his capacity of admi- 
nistrator, as aforesaid. ‘The Court being requested 
so to charge the jury, refused to do so: on the 
contrary, instructed them, that if the articles were 
purchased by the administrator, after the death of 
his intestate, though for the use and benefit of the 
estate, still, the purchaser was responsible, in his 
individual capacity—that he was so chargeable, 
without any note or memorandum in writing, this 
not being a ease, within the statute of frauds. This 
charge, and the refusal to instruct otherwise, is the 
cause assigned for error. 

The principle is too clear, to require illustration, 
that the purchaser of articles, while exercising 
the trust of administrator, is no less responsible 
for the same, than if he held no such appoint- 
ment, regardless of the use to which he may apply 
them. 

It is contended, however, that the statute, mak- 
ing it the duty of administrators, to continue the cul- 
tivation of the plantation, during the residue of the 
year in which the intestate died, should vary the 
principle, and make the expenses of the plantation a ° 
direct charge against the estate, not against the per- 
sonal representative. 

In this case, it does not appear, that the articles 
were purchased for the support of the plantation, du- 
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ring any partof the year in which the intestate died. 
But, if it did so appear, neither the statute referred 
to, or any other principle of law, would relieve the 
administrator from liability for the articles purchas- 
ed by him. ‘The statute provides a sufficieut indem- 
nity to the administrator, in cases of this kind—(and 
which is, perhaps, only the same that he could have 
claimed under the common law)—that all expenses 
in continuing the plantation, may be deducted from 
the amount of assets which may come into the hands 
of the administrator. 'The account for these would 
be subject to allowance, by the Orphans’ Court, as 
other charges and expenses, in the management and 
settlement of the estate. 

There was no error in the judgment below, con- 
sequently the same is affirmed. 
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CAIN rersus MATHER. 


QUESTION IN THIS CASE. 


If demurrer to a declaration, reaches a question as to 
whether attachment lies. 


1, Under a demurrer to a declaration filed in an attachment case 
a question cannot arise as to the propriety of the claim under 
which the process issues—the declaration on its face contain- 
ing a substantial cause of action. 


Hitcucock, J.—This was a writ oferror from the 
Circuit Court of Madison County. There was a 
demurrer to the deciaration by the defendant, which 
was sustained inthe Court below, upon which judg- 
ment was rendered for the defendant. 

The ground of the decision of the Circuit Court 
appears tobe, thatas the defendant is stated in the 
declaration to have been attached by his goods and 
chattels, and, as the declaration states the plaintiff’s 
cause of action to be to recover damages for the false 
warranty of a quantity of jewelry, and thereby sounds 
in damages only, that the attachment does not lie. 

We do not think this question is raised by the 
pleadings in this case. A general demurrer brings 
only to the notice of the court, matters of substance 
to the declaration, and though it appears by the de- 
claration, that the defendant was attached by his 
goods, it may be, for aught that we can know, a 
judicial attachment, which extends to all kinds of 
actions. We cannot look behind the declaration, 
which contains a substantial cause of action. 
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As to the point upon which the Court below is 
supposed to have sustained the demurrer, the case 
having been argued ezparte, there being but two 
judges competent to set in the case, and as it cannot 
arise in the farther prosecution of this case, we do 
not deem it proper to consider it. 

Let the judgment be reversed and the cause re- 
manded. 


Hopkins, J., not sitting in this case, having been 
of counsel below. 
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CARROLL versus MEEKS. 


QUESTIONS IN THIS CAUSE. 


Does debt lie against the maker of a note, by the bear- 
er. 

Whether, the action being debt, the judgment can be en- 
tered, as in assumpsit. 

As to the right of the bearer of a note, to sue the mak- 
er thereon, there being an intermediate indorsee, be- 
tween the bearer and his assignor. 

The competency of a payee and indorsee of a note, to 
testify in an action by a bearer, against the maker. 





1. The action of debt will lie, upon a promissory note, made 
yayable to bearer, by the bearer, against the maker. 

2. That a judgment is entered informally, as in asswmpsit, the 
action being debt, is no cause of reversal in error---the judg- 
ment being for the proper amount declared on. 

3. Where a note, payable to bearer, is declared on, as having 
been transferred by the payee, to the plaintiff, and the note 
shows an indorsement to an intermediate party; it will be 
presumed, that the note has been returned by the indorsee, to 
the payee, and, by him delivered to the bearer---so far as to 
authorise the latter to sue thereon, in his own name. 

4. The bearer of a promisscry note, which has been transferred 
to him, by delivery, may well maintain an action thereon, 
against the maker, without setting out a title through any in- 
termediate assignments. 








| 5. In an action against the maker of a note, by the bearer, the 
payee is not competent to prove the making of the note---un- 
der the plea of non est factum, 
6. But an intermediate indorsee who returns the note to the 
payee, before the latter delivers it to a bearer, is a competent 


witness for the plaintiff, in such an action. 


i This was an action of debt in Wilcox Circuit 
Court, commenced and prosecuted by the defendant 
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in error, as the bearer of a promissory note. The 
note was payable to John Owen, or bearer, and, by 
Owen, endorsed to Peter Armstrong; and the de- 
claration of the plaintiff contained an averment, that 
the note had been transferred, by delivery, by the 
payee, to the plaintiff. The pleas were, the statute 
of limitations and non est factum; and under these 
issues, a verdict and judgment were had for the 
plaintiff. 

On the trial below, the defendant objected to the 
introducticn of the note, as evidence of the demand, 
on the ground, that it was, prema _facie, the property 
of Armstrong, the indorsee; but the Court overrul- 
ed the objection. Owen, the payeeof the note, and 
Armstrong, the indorsee, were then introduced, to 
prove the making of the note; and, they both gave 
testimony, notwithstanding the objection of the de- 
fendant, to their competency. 

It was assigned for error, in this Court—first, that 
the judgment rendered in the cause, was informal, 
being in the nature of assumpsit: secondly, that 
debt did not lie against the maker of a note, in favor 
of the dearer: thirdly, that the plaintiff could not 
sue as bearer of the payee, there being an interme- 
diate indorsee: fourthly, that Owen and Armstrong 
were incompetent as witnesses, to prove the making 
of the note; and, that the Court erred, in overrul- 
ing the objection made to their competency. 


Argued by Porter, for the plaintiff in error; and 
Mr. Atkin, for the defendant. 


Hopkins, J.—In this case an action of debt was 
brought by the defendant against the plaintiff in er- 
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ror, upon a premissory note, which the declaration 
avers was Made by lin, for value received to one 
Owen or bearer. ‘The right which Meeks showed 
to the suit, was as bearcr of the note. Two pleas 
were tiled to the action, one of the statute of limita- 
tions, and the other was non est factum, to which is- 
sues were taken. 

Upon the trial of the issues, iu the Circuit Court 
of Wilcox county, the piaiutiff in the action produ- 
ced the note, with an indorsement upon if, made by 
Owen to one Armstrong; 2nd proved the making of 
the note by Owen, the payee, and Armstrong the in- 
dorsee. 

To the note, as evidence, and the competency of 
the witnesses, the defendant objected, and to the opin- 
ion of the Court, which overruled the objection, he 
excepted. 

To the first assignment of error, which denies the 
right of the bearer to maintain an action of debt upon 
the note, we deem it sufficient to say, that the note 
is an original promise by the maker, to pay any per- 
son who shall become the bearer of it. The right, 
therefore, of the bearer to the action, is the same 
which he would haye had if the word bearer 
had been omitted, and the note had been made paya- 
ble to Meeks, instead of Owen. Of his right in 
the latter case, there could be, we think, no doubt. 

The nextassignment, questions the sufficiency of the 
judgment, because itisinassumpsit. ‘The judgment, 
though informal, was for the precise amount of the 
principal and interest due upon the note, and bound 
the plaintiff in error to pay no more, than an accu- 
rate judgment in debt would have done. 
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As the judgment has the same effect that a proper 
one would have, we could not reverse it, upon the 
ground, that it is in assumpsit.* 41 Porter 15 
The other questions to be determined, arise from 
the bill of exceptions. ‘lhe first is, does the indorse- 
ment upon the note, show that it is the property of 
the indorsee, and, therefore, that Meeks has no right 
to the action ? 
A note, payable to bearer, passes by delivery; and 
the holder need not make a title, through any as- 
signment—but may claim, merely as bearer. If he 
acquire it by delivery, from the indorsee of the 
payee, he may sue, upon the sesteee ae which 
the note contains, to pay the bearer.’ The indorse- *1Mason R 


ment would have no more effect upon the promise, *” 
in favor of the bearer, than the promise in the note, 
to the payee, has. 

As the latter promise does not prevent the trans- 
fer of the note, by delivery, no reason is perceived, 
why the assignment of the benefit of the. promise, 
should. 

In this case, the bearer, in his declaration, unne- 
cessarily makes title to the note, by a delivery, from 
Owen, the payee. If Owen had brought this ac- 
tion, as payee, lie could have maintained it, upon 
the penton, ~~ the note had been returned to 
him, by the indorsee.° ° 2 Somos 


op. 154; 
As the declaration contains an averment, that the wv heaton 


payee assigned the note, by delivery to the bearer, *™ 
which is not denied by either of the pleas, the pre- 
sumption, that the indorsee had returned the note 
to the payee, and, that it was his property, when he 
delivered it to the bearer, is as reasonable as it is, in 
the cases, in which it has been admitted 
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But, we think the Court erred, in admitting the 
evidence of the payee, to prove the making of the 
note. If the jury had found the plea of Carroll, by 
which he denied that he made the note, to be true, 
the bearer would have had a right to recover back 
the consideration which he paid Owen, for the de- 
livery of the note. Owen was interested, there- 
fore, in preventing such a verdict as would fix a lia- 


*2John.455 bility upon him.* 


If Armstrong the indorsee, had parted with his 
interest in the note, by areturn of it to Owen, be- 
fore the latter passed it, by delivery, to Meeks, he 
was a competent witness. 

For the error, in admitting the evidence of Owen, 
let the judgments be reversed and the cause re- 
manded. 
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STONE cersus DENNIS. 


QUESTIONS IN THIS CASE. 


The effect of an agreement to arbitrate a claim, upon 
the right of action thereon. 

Whether covenant lies for the breach of a contract, 
contemplating a copartnership. 

As to the breach of covenants difficult to be performed. 

As to the plea of performance of covenants. 

Excuse for breach of covenant—how far available, in 
mitigation of damages. 


1. A covenant in an agreement, to submit matters of difficulty, 
arising thereon, to arbitration, does not preclude a party from 
a right of action, for a breach thereof---no arbitration pending 
at the commencement of the suit, and no award being had. 

. Where parties enter into covenants, which contemplate a fu- 
ture co-partnership, an action for a breach, may be main- 
tained at law, by either of the parties, for a breach committed 
by one, before the co-partnership has commenced. 

3. And, it seems, that covenant is sustainable, even in the case of 
a co-partnership, for a breach of any article, which either party 
covenants to perform. 

1, A party, covenanting, on sufficient consideration, to perform 
acts, not, on their face, impossible, illegal or immoral; and, 
no showing being made, that these results haye accrued---will 
be held to their performayce, notwithstanding the difficulty 
attending them, or the hardship of the particular act. 

. One sued for breach of covenant, cannot, under the plea of 
covenant performed, avail himself of the difficulty of per- 
forming his covenant, in excuse. 

. Where a party covenanted to perform certain acts, necessary 
to effect the building of mills on his own lands, and it appear- 
ed, that the covenant contemplated a canal to be cut, on ad- 
joining lands-- it was held, in an action against him, for a 
breach of his covenant in abandoning the contract, that he 
was not entitled to prove, in mitigation of damages, that the 
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adjoining lands were owned by strangers---no other evidence 
appearing in the cause to explain the particular effect intend- 
ed, and, under the facts, the testimory appearing isolated and 
irrelevant. 


In error from Mobile Circuit Court. 

This action was covenant, by Dennis, and was in- 
stituted for the recovery of damages, for a breach of 
an agreement entered into, between the parties. 

The declaration charged, that Stone and Dennis 
entered into a covenant, dated the 2lst lebruary, 
1831, by which it was recited, that Stone, having, 
before that time, purchased a tract of land, for the 
sum of two thousand dollars, and being desirous to 
erect certain saw-mills thereon, had engaged Dennis 
to superintend the building thereof, and to carry 


‘them on, when built. Stone obligated himseif to 


furnish negroes at fifteen dollars per month, and pay 
all expenses for their support—to pay overseer, &c. 
and to pay the necessary workmen, and for the ne- 
cessary tools, &c. ‘That Dennis was to superintend 
the building of the mills, and, when done, he was to 
superintend the carrying on of the mills. ‘That when 
the mills were done, the whole amount of the ex- 
penses was to be asceriained, and Dennis was to be 
charged with one third of the amount, including the 
price of the land, for which he was to have a cre- 
dit of one, two and three years. That he was to 
be entitled to one third of the profits, which should 
go towards the payment of the amount due by him; 
and he was to be liable, also, for one third of all 
losses. 

It was also provided, that, if either party should 
become dissatisfied, he should give notice to the oth- 
er; and, each party obligated himself, to appoint an 
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an arbitrator within five days after notice—that ifthe 
arbitrators disagreed they should appoint an umpire, 
and that these arbitrators should settle and adjust 
all differences ; and it was expressly understood that 
in the event of the failure of either party to ap- 
point his arbitrator within five days afier notice, or 
failure of either party to comply with his agreement, 
the party in default should pay to the other one 
thousand dollars as liquidated damages, and each 
bound himself to the other in the penalty of one thou- 
sand dollars. 

The plaintiff averred that Stone had broken his 
covenant, in failing to provide hands, &c. &c.—that 
he, Dennis, had performed his contract on his part ; 
that on the fifth of September, 1831, he gave notice 
to Stone that he was dissatisfied ; and that each par- 
ty did appoint one arbitrator; that the two arbitra- 
tors could not agree, and that they mutually selected 
an umpire who would not serve—so that no award 
was made. The plaintiffaverred, therefore, that the 
covenant was broken. 

The defendant, Stone, demurred to the declara- 
tion. The demurrer was overruled : he then plead- 
ed, Ist, performance ; 2d, that the plaintiff failed to 
perform. 

On the trial, the defendant took a bill of excep- 
tions—by which it was shewn, that Stone commenc- 
ed the work in February, 1831, and furnished eight 
or nine negroes, and a white man to superintend 
them. It was proved that it was necessary to carry 
into effect the building and completing the mills, to 
conduct: water from eiglt mile creek, about the dis- 
tance of three or four miles, to the place where the 

3 v. P. 30 
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mills were to be built, by means of a canal from eight 
mile creek to the mills. It was proved that the de- 
fendant had abandoned the work in June. 

The defendant offered to prove that the lands on 
both sides of the creek belonged to private individu- 
als, as well as the lands through which the canal 
would have to pass, and over which neither the plain- 
tiff or defendant had any control. 

This evidence the Court rejected—and to this, the 
defendant excepted. 

The plaintiff in error, insisted— 

That the Court erred iu overruling the demurrer. 

That the parties having stipulated for a particular 
remedy, in case of disagreement, they were confined 
to that remedy, and must pursue it. 

That if the remedy provided by themselves, had 
not been available, and this without the fault of Stone, 
that he was not liable to an action; that Dennis 
should abide by his contract, and by his remedy ; 
and if insufficient he should abide the loss. 

That as it was found impossible to build the mills 
without committing trespasses on the lands and rights 
of others, Stone had the right to abandon the contract. 

That in such a case, Stone was not bound to go 
beyond what he expressly undertook to do by his co- 
venant; and an illegal act, could not, by implica- 
tion, be added to his contract. 


Argued by Mr. Stewart, for the plaintiff in error, 
and Mr. Goldthwaite, for defendant. 


Hitcucock, J.—This was an action of covenant, 
brought by the defendant in error, against the plain- 
tiff, to recover damages for the breach of a contract 
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entered into between them. The declaration sets out 
the contract at large; it is very long, and contains 
many provisions, not necessary to be noticed in this 
investigation. 

The substance of so much as is necessary, is as 
follows, to-wit: That Stone being desirous of erect- 
ing certain saw mills upon a tract of land he had 
then recently purchased, situated between Bogue 
Homo and Chickasaw Bogue, at a place called the 
Ship Landing, in the county of Mobile, had, for that 
purpose, engaged the services of Dennis; that Stone 
was to furnish as many negroes as_he conveniently 
could, to be employed in preparing to build said 
mills, until they should be fully completed, and to 
continue them thereafter during the period of the 
agreement, atthe rate of fifteen dollars a month, by 
the year, as hire, and also the necessary workmen, 
and all the moneys and funds requisite for the sup- 
port of the negroes, and to pay the wages which 
might be contracted to be paid by the parties, to such 
overseer and workmen, as they might jointly think 
proper to employ in the execution and completion of 
of the said mills ; and likewise for alld and very kind 
of materials, useful and necessary in the construe- 
tion and completion of the same; also all necessary 
working tools and implements to be employed there- 
at; the whole amount of which expenses to be 
borne and paid by Stone in the first instance, includ- 
ing the sum of two thousand dollars, the price and 
value of the laud, which was supposed to contain a- 
bout one thousand acres: that so soon as the said 
mills should be completed and put in operation, the 
whole cost of the work should be ascertained, one. 
third part of which, including the land should bg 
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charged to Dennis, who should from thence become 
interested, to that amount in the property, and who 
should have that share in the profits, and bear that 
proportion of the losses, which might happen; that 
the payments for this third interest, should be in 
three annual instalments, without interest. The 
contract further provides, that after paying the sums 
to be due, he should be entitled to purchase an in- 
terest of one-third in the negroes, furnished by Stone, 
upon payment of which, he (Dennis) should be enti- 
tled to a quit claim deed to the lands and mills, and 
a warrantee title to the slaves to the extent of his in- 
terest. There was, however, a reservation in favor 
of Stone, of the use of fifty acres, for the purpose of 
a brick yard, and the use of the slabs sawed, and tim- 
ber not fit for saw logs, for fire wood for the brick 
yard, free of charge to Stone. ‘The contract further 
stipulates, that in case Dennis should be discharged 
from the superintendance of the water works, then 
being erected by the city of Mobile, and for whom he 
was then engaged, he should contribute his whole 
and undivided attention to the erection and construc- 
tion of the said mills, superseding thereby the em- 
ployment ofan overseer, in which event Dennis was 
to be paid at the rate of six hundred dollars per an- 
num. Inconsideration of which covenants on the 
part of Stone, Dennis covenanted to give, from time 
to time, the necessary attention and superintendance, 
in the construction of the works, free of any charge, 
(except in case of his becoming overseer as aforesaid) 
and that upon the completion of the works, he was 
to superintend them free of charge, except for his 
board, which should be at the expense of the estab- 
lishment. It was further stipulated, that in case of 
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any disagreement between them, as to the settlement 
of the accounts for the expenditures in erecting and 
completing the mills; or in case either party should 
become dissatisfied with the other at any time, the 
dissatisfied party should notify the other, in writing, 
ofthe cause or causes of such dissatisfaction, and of 
his desire of having the same acjusted— upon which, 
arbitrators should be chosen, one by each party, with- 
in five days after such notice, to whem the case should 
be referred; andin case of their disagreement, they 
should choose an umpire, who should settle the con 
troversy. It being agreed that in case either party 
should fail or refuse, for five days, to nominate as a- 
foresaid, his arbitrator, he should forfeit one thousand 
dollars as stipulated damages. 

The plaintiff avers, that he performed his part of 
the agreement, as far as he could; that he was dis- 
charged by the corporation ef Mobile, and devoted 
about ten months to the constructing of a canal to 
supply water for the mills; and, that he was, at all 
times, ready and willing to have fully complied with 
his part of the contract; but, that Stone did not fur- 
nish as many hands as he conveniently could, and, 
that he finally withdrew them all, and abandoned 
the work entirely. He further states, that, being 
dissatisfied with Stone, he notified him, under that 
part of the agreement, by which they were to refer 
the case to arbitrators; that two were chosen, who 
could not agree in their award, and that they could 
not agree in the choice of an umpire; and that, con- 
sequently, the case could not be settled in that way: 
and he claims damages, by suit, for the, alleged 
breaches, by the defendant, of his part of the cove- 
nants. 
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To this declaration, the defendant pleaded—first, 
performance of his covenants; secondly, failure, by 
the plaintiff, to perform his part of the covenants; 
upon which pleas, issue was joined. It does not ap- 
pear that any demurrer was filed; but there is an 
entry upon the record, at the Spring Term, 1833, of 
the Court, that the defendant’s demurrer to the 
plaintiff ’s declaration, was overruled—at which term 
a trial was had, and a verdict was giyen in favor of 
the plaintiff, for eight hundred dollars, and judgment 
thereon was entered. 

At the triai of the cause, a bill of exceptions was 
taken by the defendant, which states, that it was 
proven, that, in pursuance of the contract, Stone 
commenced the work, in February, 1831, furnished 
as many as eight or nine hands, as many as he con- 
veniently could, and a white man, to superintend 
them. That it was necessary, for the purpose of 
carrying into effect the building and completion of 
the mills, to conduct water from Eight-mile Creek, 
about the distance of three or four miles, to the site, 
on which the mills were to be erected, by means of 
a canal, from said Eieht-mile Creek, to said mills.— 
It was further proved, that the work was abandoned 
by Stone, in the month of June following. That 

_the defendant then offered to prove, that the lands, 
on both sides of Eight-mile Creek, belonged to pri- 
vate individuals, and that neither Stone nor Dennis 
had any control over the same. That he further of- 
fered to prove, thata part of the lands, through which 
the canal must necessarily run, also belonged to, and 
was the property of private individuals, and over 
whom neither Stone or Dennis had any control; 
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but, that the Court refused to permit this proof to go 
tothe jury, to which the defendant excepted. 

The counsel for theplaintiffin error has contended 
that the judgment should be reverted— 

First—on the ground, that the demurrer to the 
declaration should have been sustained; and, 

Secondly—that the evidence offered, and rejected, 
should have been received. 

As to the first ground, le has made two points. 

1. That, the parties having stipulated, to refer the 
matters which might grow out of the contract, to ar- 
bitrators, to be selected by themselves, had each, 
thereby, precluded himself from resorting to any 
other tribanal, and, that, if the remedy proved in- 
sufficient, he must abide the loss. 

2. That the contract involves, necessarily, the set- 
tlement of partnership accounts, and, that, conse- 
quently, no action will he, at law, for damages. 

1. These points are not pressed with much ear- 
nestness, but, if they were, it is quite evident, they 
cannot be sustained. In relation to the first point, 
it is clear, that a party, by agreeing to submit his 
case to arbitration, does not loose his remedy at law, 
unless, at the time of the commencement of his suit, 
there is an arbitration pending, or an award has ac- 
tually been made; and a contract, absolutely to waive 
one’s right to go to law, is void, as against public po- 
licy.« *1Wil. 129; 


In this case, neither party was in fault: no award2 Bos & 
could be obtained from the arbitrators; and there is Gow96.116 
no pretence, why the plaintiff should not be heard, Term Kee 
ina Court of law. Besides this, if there could be i ib. 
any doubt, upon general grounds ; in this case there 


could be none, for each party has stipulated a penal- 
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ty, which he would be liable to pay, in case he should 
refuse to arbitrate. 

2. As to the second point, it does not appear, that 
there are, or can be, any partnership accounts be- 
tween these parties, the contract having been aban- 
doned before the completion of the mills. Dennis 
did not, in fact become the partner of Stone. There 
was, it is true, a partnership ultimately contemplated, 
but none had actually grown ont of the contract.— 
But, even if there was a partnership existing, yet, 
the action of covenant can be sustained, for a breach 
of any article which the party had covenanted to 


« Gow, 96. Perform.a 


2. In relation to the second point, the rejection of 
the evidence offered by Stone, itis contended— 

First—That it was good, under the plea of per- 
formance, to shew the compliance of all that Stone 
could perform—or, rather, to shew a good excuse for 
not performing; and, 

Secondly—If it was not good, for that purpose, it 
was good, in mitigation of damages. 

1. As to the first point, sundry propositions are 
assumed, such as— 

First—If the foundation of the covenant fails, all 
the stipulations under it, fail. 

Secondly—If the covenant require things, unlaw- 
ful to be done, the covenant is void. 

Thirdly—If the nature of the duty varies, then 
then the obligation ceases. 

Fourthly—When ihe consideration ceases, the lia- 
bility ceases. | 

To support thase positions, numerous authorities 
are referred to. But, as it is conceived by the Court, 
that, though the propositions all contain good law, 
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yet, as they do not apply to this case, it is not neces- 





sary, further to refer to them. 
Where a contract does not contain, on its face, 
any thing impossible illegal or immoral, and where 
' there dves not appear to have arisen any thing subse- 
quent to the making of it, which renders it so, and 
it is founded upon a sufficient consideration, the par- 
ty making it is held to its performance. It is the 
duty of contracting parties, to provide against con- 
tingencies: they are presumed to know, whether the 
completion of the duty they undertake, be within 
their power. ‘Therefore, to excuse them from the 
performance of their coutracts, they must bring them- 
selves within some one of the above provisions.*—® Chitty on 
Without it, however hard the case may be, the par- °°" 
ty is held to his contract.» 1 Term RE 
In the case under consideration, the ground taken, 3/2. 
is, that the party is absolved from the obligation of 
this contract, because a part of the land, through 


i 
which this canal was to pass, and the banks of the 





creek from which the supply of water was to be had, 
belonged to third persons. 

A supply of water from this source, was evident- 
ly contemplated when the contract was made. It is 
admitted, that the construction of the canal was em- 
braced within the contract; and, that Stone was to 
furnish the hands, funds and materials, to construct 
it. He must lave coutemplated this contingency, 
and should have provided for it. 

There is nothing illegal immoral or impossible, so 
far as appears, to prevent it. It does not appear, 
that there was any refusal, by the proprietors, or ap- 
plication to them, for the purchase of the land, or of a 

3 Vv. P 3] 
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right of way; and, even if it did appear, that the 
performance of this contract had become impossible, 
from this cause, it would not absolve Stone from his 
contract. He had undertaken to furnish means to 
build those mills, and a supply of water was a neces- 
sary ingredient in this contract. He knew of this 
necessity, had deliberately contracted with Dennis, 
to accomplish it, and, if it should subsequently ap- 
pear, that he was prevented, by ihe refusal of the 
proprietors of the land, to grant the privilege, he 
must abide by the cousequences, and is answerable, 
in damages, for his failure. 

Dennis was to furnish nothing, by his covenant, 
except his personal superintendance; and, if he chose 
to hold Stone to his contract, he could not set set up 
this kind of impossibility, in avoidance of his lia- 
bility. 

But, even if this defence could Lave been made 
available by Stone, in any event, it certainly could 
not, under the plea of performance: this defeace 
can only be made, where the defendant has actual- 
ly done all his contract calls for; and if he has an 
excuse for his non performance, he must admit the 
breach to have been committed, and plead, specially, 
in what he is dischraged.* 

There is no general issue, in covenant, such as 
there is in assumpsit, which will let in an equitable 
defence, but the party is held strictly to his plea.— 
There was, therefore, no error, in rejecting this evi- 
dence, on the first ground taken. 

2. Was it good,in mitigationof damages? The 
propriety cf the exclusion of the testimony, in this 
view of the case, did not, at first, appear to me, so 
clear. Admitting the breach to have been established 
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by the plaintil, his recovery sounds in damages, and 
where they are not stipulated, or do not necessarily 
appear, from the circumsiaaces of the case, the par- 
ties are at liberty io gointo evidence, to ascertain the 
amount—each party, therefore, must have the privi- 
lege of giving evidence—the plaintiff to enhance, 
and the defendant to mitizate. 

It is, however, a principle of law, well establish- 
ed, that a party, seeking, in a revising Court, to re- 
verse the decision of ihe inferior Court, must pre- 
sent his case, in such a manner as to enable the ap- 
pellate Court to see in what the error consisted: the 
judgment of the Court must be invoked, upon some 
principle of law, which is shown to have been vio- 
lated, by the Court, whose judgment is impugned. 
It is not sufficient, that t ‘e may lave erred, 
it should appear tliat le has erred: facts should be 
so presented, as to enable the revising Court to ap- 
ply the law to them; and, to do this, the relevancy of 
the testimony to the point to be established, must be 
made to appear—otherwise, the higher Court may 
make an iniproper application of the law to the facts, 
or of the facts, to the supposed law of the case; and 
hence, wander into errors, equally great as those 
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which are souglit to be corrected. 

Haying premised these remarks, let us inquire 
to what point before the Court below, the evidence 
could be made to apply. ‘The Dill of exceptions 
does not profess to state that it contains all the evi- 
dence given, neither does it allude to there being 
any other. It states certain facts to have been pro- 
ven, and then states, that the defendant proposed to 
prove certain other facts, which he now says, were in- 
tended to go in mitigation of damages. Would the 
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facts, offered and rejected, taken in connection with 
those stated to have been proven, have aided the ju- 
ry, in their estimate of damages? They clearly would 
not. 

It was proven that a canal, three or four miles 
long, was required. This, it has been shewn, it was 
the duty of the defendant to have constructed. What 
aid could the other facts, to wit, that the lands were 
owned by third persons, give the jury, in ascertain- 
ing how much Dennis was entitled to, for his da- 
mage? Without other facts, such as the cost of the 
whole property, the amount to be paid, for the right 
of way, the probable amount of the profits or of 
the losses of the mills, and many other facts, which 
it is easy to imagine, none of which are stated to 
have been introduced by the plaintiff, and none of 
which were offered to be proved, by the defendant, 
(so far as we are advised,) how could ihe jury act 
advisedly, by being left to decide upon those which 
were offered and rejected? ‘The jury would have 
been perplexed, and probably misled, by such testi- 
mony; and, it is not sufficient, for this Court to be 
told, that probably other testimony would have fol- 
lowed this, if it had been admitted, which would 
have shown its relevancy. 

The defendant should have presentad, at jeast, so 
much of his testimony, as would haye enabled the 
Court below to judge of its relevancy; and, until 
he did so, the Court was bound to exclude it. A 
party is not at liberty to require a Court to admit 
testimony, having no apparent relevancy, upon the 
suggestion, that he has something behind, that will 
bring out its relevancy : and, for the same reason, he 
cannot urge upon this Court, the supposition of er- 
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ror, in the Court below, when he does not shew in 
what the error consists. 

In the case before us, Dennis had two grounds, 
upon which to rely, for damages: first, his loss of 
time, during which he was actually employed; and, 
secondly, his loss of profits, by the non-completion 
of the mills, by Stone’s default. 

Now, the evidence offered and rejected, could not 
be applicable to the first; aud, for ought that ap- 
pears, no evidence of the latter, was offered by Den- 
nis, at all—and, if it had been admitted, could not 
have varied the verdict. 

If we were, therefore, to reverse and remand this 
case, with instructions to admit this testimony, what 
benefit could accrue to the defendant? If none is 
shewn here, then no cause of reversal is shewn, by 
its rejection. The rights secured to the plaintiff, by 
this verdict, are not to be disturbed; unless we are 
satisfied they have been acquired at the expense of 
the rights of the defendant: and this, it is his duty to 
shew, before he can get relief at our hands. 

This case has been brought here, to correct the 
errors of the Court below. We ask what those er- 
rors are; and, they must be shewn: weare to pre- 
sume in favor of the decisions below, unless they 
are shewn to be erroneous. 

A bill of exceptions ought to be on some point of 
law—either in admitting or denying evidence, or a 
challenge, or some matter of law, arising upon a fact, 
not denied, in which either party is overruled by.2Caine’s 
the Court.2. And, there would have been, in this ®eP- 1 
case, much stronger grounds, for reversal, if the 
judge had allowed this testimony to go to the jury— 
as it might be said, with great truth, that irrelevant 
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testimony had been adiritied, which might have had 
an improper influence upon the miuds of the jury. 

If, however, this Court is permitted to indulge in 
conjectures, as to the object o: this testimony, I should 
say, judging from what is siaied in the bill of excep- 
tions, that it was not offered, or intended to be used, 
in mitigation of damages, in the Court below, but in 
support of the plea of performaice, or, in avoidance 
of the contract—to either of which, it has been suewn, 
that it cannotapply. It is not stated, in the bill of 
exceptions, to what purpose it was offered. It has 
been, with much ingenuity of argument, attempted 
to be fastened upon some one point, by having been 
successively applied to all the points; to none of 
which, however, does it appear to the Court to have 
any legitiniate application. 

It is, therefore, the opinian of the Court, after an 
investigation of all the points made in the case, that 
the judgment be affirmed. 
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HOUPT versus Adm’rs of SHIELDS. 


QUESTION IN THIS CASE. 


The effect of the act of 1306, (exempting the represen- 
talive of an estate from sutt, within siz months af- 
ter leiters,) on the statute of lmetations. 


1. In an action against an administrator, on a claim against the 
estate of his intestate, the period elapsing, between the time 
of grant of letters, and the expiration of the six months, dur- 
ing which he may not be sued; are not to be embraced with- 
in the time relied on, to sustain a plea of the statute of limi- 
tations. 


This was an action of assumpsit, in Washington 
Circuit Court, by the plaintiff in error, to recover of 
the administrators of Shields, for work and _ labor, 
done and performed for the intestate. 

The pleas were non-assumpsit and the statute of 
limitations. Issue was taken, on the first plea, and 
to the last, a replication, that the cause of action had 
accrued within three years, six months and nineteen 
days, next preceding the issuance of the writ. 

It appeared, that Shields died on the 25th April, 
1830; and, that letters issued to the defendants, on 
the 15th May, 1830. The Court below sustained a 
demurrer to this replication, and a judgment was 
rendered for the defendants—from which Houpt 
prosecuted his writ of error to this Court. 


The cause was argued by Porter, for the plaintiff 
in error, and by Mr. Goldthwaite, for the defendants. 
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For the plaintiff, it was contended, that the repli- 
cation was good, because the plaintiff could not bring 
his action, until there were representatives of the es- 
tate; and, as nineteen days had elapsed before the 
grant of letters; and, as, during the ensuing six 
months, the administrators were exempt from suit, 
under the statute of 1806—these periods could not 
be embraced within the time relied on, as a bar, un- 
der the statute of limitations.—Douglass vs. Forrest, 
4 Bing. 686; 1M. & P. 663; Hutchison, Ez’or vs. 
Tolls, 2 Porter, 44. That, no fault was in the plain- 
tiff, in as much as there was no person to sue.—VJo- 
liffe vs. Pitt, 2 Vern. 694; Webster vs. Webster, 10 
Ves. 93. 


Hitcucock, J.—This case is reversed and remand- 
ed, it being considered by the Court to come within 
the principles of the decision of this Court, in the 
*2Porter44 case Of Hutchison, Ex’or vs. Tolls.* 
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OVERTON, Ex’or versus Ex’ors of MORRIS. 


QUESTION IN THIS CASE. 


Fraudulent and void purchases of a debtor's estate, by 
his friends, for the object of assisting him; as against 
creditors. 


1, Where one, in insolvent circumstances, against whom a suit 
was pending for a Jarge amount, had his property sold, under 
atrust deed; and the property was purchased by his friends 
and delivered to him; and, by the debtor, deliveréd to his son, 
who was of limited means, and taken into another State---it 
was held that, under the circumstances, there being no proof 
of a bona fide sale to the son, that the transaction was fraudu- 
lent, as against the creditor in whose favor the suit was pend- 
ing: and a decree in Chancery was rendered, appropriating 
the property in the hands of the son’s executor, to the pay 
ment of the judgment. 


This was a bill in Chancery, filed in Lawrence 
Circuit Court, by Jones against Evans, the executor 
of Nimmo Morris, and others; and subsequently 
prosecuted by Overton the executor of Jones, against 
the present defendants, executors of Evans. 

The bill charged, that Jones had prosecuted a 
suit, in one of the Chancery Courts of Virginia, 
against Dabney Morris, the father of Nimmo; that, 
on the 20th June, 1829, he obtained a decree against 
Dabney Morris, for fifty-seven thousand, four hun- 
dred and thirty-six dollars, and thirty-six cents, 
with interest ; which decree was afterwards made fi- 
nal, and the further sum of eleven thousand, three 
hundred and one dollars, awarded to the complain- 
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ant: that, on these decrees executions issued, which 
were severally returned, nulla bona; and, that the 
said Dabny Morris was entirely insolvent. That, 
pending this suit, a sale was made, by a trustee, of 
certain slaves of the said Dabney Morris, under a 
deed, of which some were purchased for the said 
Dabney, by one Spencer and one Miller; and by 
the said Dabney, delivered to his son, Nimmo, who 
brought them to the State of Alabama. for the pur- 
pose, as was charged, of avoiding the just claims of 
the complainant. That Nimmo Morris was a young 
man, without the means of purchasing such a lot of 
slaves: that he had died insolvent, with the said 
slaves, (except one,) in his possession.----And, the 
bill prayed an account, &c. 

Evans, in his answer, denied the allegations of 
the bill; admitted the insolvency of Dabney Mor- 
ris ; the limited means and youth of his son Nimmo: 
that Nimmo knew of his father’s insolvency, and of 
the pendency of the suit against him; and called for 
proof. 

The proof was, that said slaves, named in the bill, 
had been sold, as charged: that Spencer and Miller 
purchased them, for the purpose of assisting and re- 
lieving Dabney Morris: that the son, Nimmo, was 
not able to make a purchase to the extent of these 
slaves; and that they were removed, by him, to the 
West. 

Under these facts the bill was dismissed---and a 
writ of error taken to this Court. 


Argued by Mr. Ormond, for the plaintiff in error, 
and by Mr. Smith, for the defendant. 


























JANUARY TERM, 1836. 
OVERTON, ex’or vs. ex’ors of MORRIS. 


———— = 





251 





Hitcncock, J.—The facts of this case, so far aS 
the matters, in the bill, answer and exhibits, can pro- 
perly. be noticed, appear to be, that sundry negroes, 
the property of Dabney Morris, which were under 
a deed of trust, to secure sundry creditors, were sold 
at public auction, by the trustee; that one of the 
negroes was purchased at said sale, by one Pitman 
C. Spencer, for the said Morris, who retained the 
possession of the said negro, under an agreement, 
that he should pay the bond, which Spencer gave to 
the trustee. That Spencer never claimed any pro- 
perty in the said negro, by virtue of said sale, though 
he had, subsequently, to pay the money. ‘That sun- 
dry others of the negroes were purchased at said 
sale, by one Anderson P. Miller, a brother-in- 
law of said Morris, who gave his bond, also, to the 
trustee, for said negroes, which bond he paid. That 
said negroes were put in the possession of said Mor- 
ris, who subsequently, (a short time after the sale,) 
sent them, by his son, Nimmo Morris, to Alabama; 
the sale, being made in Virginia, where all the par- 
ties lived. That Nimmo Morris was a son of the 
said Dabney Morris. ‘That, at the time of this sale, 
Dabney Morris was notoriously insolyent; and that 
one Lew Jones, the complainant’s testator, was, at 
the time of the sale, prosecuting a suit, in Chancery, 
in the Richmond District, Virginia, by which he sub- 
sequently obtained a decree to a large amount, over 
fifty thousand dollars. That the negroes were sent 
to Alabama before this decree was obtained. That, 
at the time of the sale, Dabney Morris contemplated 
a removal, either to Alabama, or to Texas. That 
Nimmo Morris was, at the time of the sale, a young 
man of no property, but of good character, and who 
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had just completed a course of medical studies.— 
That Miller stated, on the day of the sale, to the 
trustee, that he “intended to purchase sone of the 
negroes ; that he was disposed to assist Dalmey Morris.” 
That Nimmo Morris retained possession of the slaves 
in Alabama, until his death, the daie of which does 
not appear. ‘T'nat John Evans qualified as executor; 
and that he reported the estate insolvent, and, on the 
first May, 1831, sold the negroes, by order of the 
Orphans’ Court of Lawrence county. That, among 
the claims allowed against the estate of Nimmo 
Morris, is one in favor of A. P. Miller, for one thou- 
sand six hundred and ‘twenty-eight dollars; the 
amount of a note, with interest upon it, of two years 
and four months, amounting to two hundred and 
twenty-seven dollars and eighty certs. 

A bill of sale was executed, by the trustee, for the 
negroes, to A. P. Miller. There is none proven to 
have been given by Miller, to Nimmo Morris; nor 
is there any proof of a sale, except what is to be infer- 
red, from the allowance of the claim, in his favor, by 
the Orphans’ Court; -though a fraudulent sale is 
charged in the bill—which sale is admitted by the 
executor; but, which is denied, by him, to have been 
fraudulent. 

Spencer, who bought one of the negroes, in an- 
swer to an interrogatory, states, that “ Miller purchas- 
ed, at the sale, a lot of negroes, which lot of negroes 
was purchased for Dabney Morris, in whose posses- 
sion they were put; and that they were sent, by him, 
to the western country, by his son, Nimmo Mor- 
ris. ) 

The bill charges the whole proceedings, by Miller 
and the two Morrises, relating to the negroes, to be 
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fraudulent and void; and prays, that the proceeds of 
the sales of the negroes, which are now in the hands 
of the executur of Nimmo Morris, shouid be applied 
to the payment of the deciee, in his favor, against 
Dabney Morris. ‘The Circuit Court cisinissed the 
bill, at the hearing, from which a writ of error is 
taken, to this Court. 

Although there has been a great deal of contro- 
versy, as to the doctriue of fraud, per sé, in the sale 
of personal chattels, when possession does not accom- 
pany and follow the sale, there has been no question; 
but that, when it does remain with the vendor, it is 
such a badge of fraud, as will, unexplained, esta- 
blish the fraud, aud set aside the sale, in favor of the 
creditors of the vendor. 

In this view of the case, we will examine the one 
now under consideration. ‘The insolvency of Dab- 
ney Morris, and his expectation soon to have a very 
large decree rendered against him, rendered it un- 
safe to hold property in his own name—that which 
was under a deed of trust was about to be sold by 
the trustee on a credit—one of his friends purchases 
in a part of it, for his use, under an agreement, that 
he shall pay the price, when it becomes due. It is 
not pretended by this purchaser, that he ever acquir- 
ed any title. ‘The other purchaser declares, at the 
sale to the trustee, that he intends to purchase, as he 
is disposed to assist the debtor. He does so, and 
gives his bond, takes a bill of sale, and, in both in- 
stances, the property remains in the possession of the 
debtor, and is permitted to be, by him, removed to a 
distant part of the Union; beyond the control of the 
party, and without the jurisdiction of the Court, in 
which the decree is about to be rendered. This pro- 
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perty is taken off, by the son, and is subsequently 
fonnd in the possession of his executor; the son hav- 
ing died insolveut, having been proven never to have 
been worth any thing; and the only evidence of his 
title, at all, is the allowance, by the County Court, of 
a claim, for an amount perhaps equal to the value of 
the negroes. No proof having been given, of the 
time when, or actual amount of ihe purchase: no 
bill of sale, (the common evidence of title,) or other 
evidence, being adduced, to establish the sale. No 
contract of hire between the purchasers and the debtor, 
is pretended ; and, no explanation is offered, to shew 
why the sale, if it was so, was made to the younger 
Morris—the avowed object of the purchaser, at the 
sale, having been to assist the debtor. 

Under these facts, what would a jury be apt to 
say, if the question was left to them, whether the ob- 
ject of the parties was not to defeat the liability of 
this property, to the expected decree in favor of 
Jones. 

I lay out of view the alleged sale, by Miler to the 
younger Morris—there is no positive evidence of it: 
he was in no circumsiances to buy. It 1s not pre- 
tended, that it had taken place before he left Virgi- 
nia; and, the fact, that neither Muller ner Morris can 
claim it, without increasing the risk of subjecting it 
to the debt of Jones, shews, sufficiently why the sale 
to him isinsisted upon : for, leaving this out of view, 
we must conclude, that he either gave the property 
to Dabney Morris, that he resold it to him, or, that 
the purchase was a mere cover—the price of the 
purchase having, probably, been paid by Dabney 
Morris, or at least a promise given, to do so, as was 
done, in the purchase made by Spencer. 
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The counsel for the defendant in error, has referred 


to the case of Krd vs. Ramwhnson,* as being precise- +2 Bos. & 


ly in point. There, the purchase was made, at she- - 
riff’s sale, of the debtor’s goods, and cash was paid 
for them; and, they were suffered to remain in pos- 
session of the debtor, at the same place, to enable 
him to carry on his business. The defendant being 
soon after takeu in execution, executed a bill of sale 
to the judgment creditor, who took possession of 
them. The purchaser gave notice to the creditor, of 
his title. They were subsequently sold by the cre- 
ditor; and the question Jeft to ihe jury, was, whe- 
ther Kid, the plaint:{, had purchased the goods, with 
a view to defeat any cxecution, by any creditor of 
the debtor; and, the jury, being of the opinion the 
purchase was not made with that view, gave a ver- 
dict for him. 

Lord Eldon, in his opinion, says—‘ The goods 
were purchased at 2 public sale, by a person, not a 
creditor, and were then Icnt to the original owner, for 
a temporary and honest purpose.” And he consi- 
ders it the same as if the money had been advanced, 
to enable the debtor to buy the goods, and the bill of 
sale to stand as a security: so, he says, the jury 
considered it. 

In that case, the money was advanced : in this, no 
money was paid, at the time of the sale. In that 
case, it does not appear that the debtor was insolvent; 
in this, it does. In that case, the property was lent, 
and so expressed, for a temporary purpose, and re- 
mained in the same place; in this, it does not ap- 
pear, whether the object was a loan or a gift, and it 
was very soon removed bevond the reach of the cre- 
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ditors, by the debtor, and a sale to an insolvent son, 
set up, but not proven. 

There does not appear to be any thing in this case, 
like the one referred to; except, that the sale was 
public, and the pnrchaser not a creditor. The sub- 
sequent conduct of the parties, does not explain the 
transaction, so as to redeem it from the suspicions, 
which are attached to such cases. 

If Miller bought the property for Dabney Morris, 
as is very probable, under the expectation of his pay- 
ing for it, as Spencer did—then, like the case of 
Spencer, he acquired no title to it, though he may 
have had to pay the price himself—and, he must 
suffer for his kindness. If he made a bona fide pur- 
chase, and afterwards loaned it to Dabney Morris, for 
a temporary and honest purpose, he has failed to 
make that fact appear. 

The possession, then, having remained with Dab- 
ney Morris, without a sufficient explanation, to res- 
cue it from the suspicions which the law attaches to 
the case, we think the decree must be reversed ; and 
a decree rendered against the defendant’s executor, 
for the amount in his hands, which proceeded from 
the sales of the negroes in question—with the costs 
of the proecedings in the Court below, and in this 
Court, to be paid out of the other assets in the hands 
of the executor. 
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FORTNER versus FLANNAGAN and DRIVER. 
SAME versus SAME 


QUESTIONS IN THIS CASE. 


Justification by an officer, in trespass against him for 
taking goods. 
As to irrelevant charges requested of a Court. 


1. In trespass against a party and an officer, for illegally taking 

the goods of the plaintiff; the officer, (no objection appearing 
to be made against the legality of the execution,) may justi- 
at alone on the process under w hich he hasacted, 
2, Where, in such cvse, under the plea of justification, filed by 
both the party and the oflicer, instructions were asked, gene- 
rally, of the court, which, if given, would have operated in- 
juriously to the officer--it was held, that the instructions should 
have been sought in reference to the partieular party, to whom 
applicable; and, not being so requested, were irrelevant; and 
the court was not bound to respond tu them. 


This was an action of trespass, in Madison Cir- 
cuit Court, prosecuted by the plaintiff in error, 
against the defendanis, for ill wally taking into their 
possession a horse of the plainiifi. 

The defendanis plead, jointly, not guilty, and jus- 
tification. The justification relied on was, that the 
taking had been had under an execuiion, issued from 
the office of one of the justices’ Courts of that coun- 
ty, and directed to Flannagan, (one of the defendants, ) 
as a constable; and, in which Driver was the plain- 


tiff, and Fortner the defendant. 
After the rendition of the judgments, before the 


justice of the peace, against Fortner, upon one of 
2-9... ¥. 33 
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which the execution issued, an appeal was granted 
him, and he signed blank bonds, with one Anyon as 
his surety, which were left with the justice to be fil- 
led. The justice, being persuaded that Anyon was 
not solvent, refused to send up the appeal; and, in 
consequence, the execution was levied. 

The position was sought to be established, by Fort- 
ner, in this action, that the consent of the justice, to 
grant the appeal, upon the security of Anyon’s bond, 
was conclusive, and the taking of the property, af- 
terwards, by the constable, a trespass, both in the of- 
ficer and the party; and the Court was asked to 
charge, accordingly: but the Court held, and so charg- 
ed, that the execution was asufficient justification to 
the officer: and verdict and judgment were entered 
for the defendants; and a writ of error taken here. 

The cause being decided on one point alone, ren- 
ders it unnecessary to present a more full history, in 
this statement. 


Argued by Craighead, for the plaintiff in error, 
and by Thornton and McClung, for the defendants. 


Sarro.p, C. J.—The action was trespass, v7 e¢ ar- 
mis, brought by Fortner, against the present defen- 
dants, for taking and carrying away the plaintiff’s 
horse. The defendants pleaded, in short, not guilty, 
and justification—to which the plaintiff, in like man- 
ner, joined issue. A trial was had, in which a ver- 
dict and judgment were rendered for the defendants. 

The matters insisted upon, as erroneous, by Fort- 
ner, arise out of a bill of exceptions, taken on the 
trial—the material parts of which are the following: 
Flannagan, as constable, sold the horse at public sale, 
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under an execution, in favor of Driver, against the 
plaintiff, Fortner—Drivyer being present at the sale, 
and refusing to take, in satisfaction, bank notes, but 
requiring specie. The horse, worth sixty-five dol- 
lars, was sold for about thirty. 

The defendants gave in evidence, as their justifi- 
cation, a judgment rendered by Bracken, a justice of 
the peace, in favor of Driver, against Fortner, for 
forty-nine dollars, debt, &c.; and an alias execution, 
issued thereon; which latter had been received by 
Flannagan, for collection, and by him levied on the 
horse. 

The plaintiff then proved, by the magistrate, that 
on the next day after the judgment was rendered, he 


produced, before the magistrate, one Anyon, as his - 


surety, and claimed an appeal from the said judg- 
ment and others, rendered between the same parties, 
at the same time ; that the justice accepted Anyon, as 
security, in all the cases; was proceeding to draw 
appeal bonds, in the other cases, when it was agreed 
between the justice and Fortner, that the latter and 
Anyon, as his security, should place their signitures 
and scrolls to blanks, to be filled up, afterwards, by 
the justice: that this course was taken in respect to 
this judgment and others—the blanks, with their sig- 
natures and scrolls, béing left with the justice. 

The magistrate further deposed, that on receiving 
the blanks, he granted appeals, in this and all the 
other cases; but that, on the same day, he had pre- 
viously issued executions, in consequence of Driver’s 
affidavit, then made before him—that after allowing 
the appeal, and before Fortner and his security re- 
tired he had granted to Fortner, a written order, un- 
der his hand and seal official, directed to Flannagan, 
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informing him, the appeals had been taken, and com- 
manding him to deliver up the property levied on. 
Objection being made, by the defendants, to the ad- 
missibility of this order, as evidence, when offered 
by the plaintiff, the Court excluded it from the jury. 

The magistrate also stated, that after granting the 
appeals, the blank bonds were filled up by him, pur- 
suant to the verbal understanding—[at what pre- 
cise time, was not stated ]—that, after Fortner and 
his surety had left, on the information of respecta- 
ble persons, he, (the magistrate,) became dissatisfied 
with the sufficiency of Anyon, as surety; in conse- 
quence of which, on the same day, he issued a writ- 
ten notice tothe officer, requiring him to summon 
Fortner to appear before him forthwith, to give oth- 
er securily—which notice appears to have been pro- 
duced as evidence, with the officer’s return thereon : 
but, which the clerk states, is not on file in his office. 
The plaintiff objected to this summons, as evidence; 
and, on its admission, excepted. 

It also appears, that on the day of granting the 
appeal, the magistrate informed Driver and Flanna- 
gan thereof: that, on the third day thereafter, he in- 
formed said Driver, the plaintiff, that the surety was 
insufficient, and he should ‘not send up the appeal : 
that, on the last. day of the five allowed for appealing, 
Fortner tendered another person, as surety, whom he 
also refused, considering him insufficient; and that, 
for want of other and sufficient security for the ap- 
peal, the magistrate issued the alas fi. fa. on which 
the levy and sale, were made. 

This being all the evidence material to be noticed, 
the Court, thereupon, charged the jury, that, as it 


_ did not appear, that the blank bonds were filled up 
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before the magistrate discovered the insufliciency of 
the surety, it was unnecessary to decide, whether or 
not the one in question was sufficient, as an appeal 
bond : that the magistrate was the judge of the suf- 
ficiency of the Surety ; and, if he discovered the in- 
sufficiency before he filled up the bond, it was law- 
for him to require other and sufficient security ; and, 
if not given, to renew or re-issue execution: that, 
even if the appeal had been regularly granted, the 
execution was a justifivation to the constable, it not 
being competent for him to decide upon the validity 
of the appeal: that if the appeal had been regular, 
and Fortner aggrieved by the course taken by the 
magistrate, it was incumbent on him to assert his ap- 
peal by mandamus, or other proper process, and his 
remedy for damagos was against the magistrate— 
to all which the plaintiff excepted. 

The plaintiff then moved the Court to instruct the 
jury, that, if they believed the facts to be as above 
stated, the plaintiff was entitled to recover, on the 
ground, that, after the magistrate had granted the ap- 
peal, he had no further power over the case; that 
the execution. was void, and those acting under it, 
trespassers. But this instruction, the Court refused 
to give, otherwise, than as qualified by the instruc- 
tions as above stated—to which, also, the plaintiff 
excepted. 

The Circuit Court is charged to have erred— 

Ist. In excluding from the jury, the order of the 
magistrate, to the constable, for the restoration of the 
property. 

2dly. In permitting to be read, as evidence, the 
summons to Fortner, to give other security. 
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3dly. In giving the instrustions to the jury, as 
stated, and refusing to instruct otherwise, as re- 
quested. . _ 

I deciine a separate consideration of either of the 
two first assignments, as above stated, or any other 
points presented by the record, except the third as- 
signment. ‘The necessary consideration of this, and 
the remarks which [ shall incidentally use, in rela- 
tion to it, will supersede the necessity of any further 
examination of either of the others. 

It is to be observed, that no objection is made to 
the form or substance of the execution, on which the 
levy and sale of the property were made: it appear- 
ed fair and legal on its face. It was from an officer, 
competent to issue such an one, and for a sum with- 
in his jurisdiction. 

Neither, in reference to any evidence offered by the 
plaintiff, or any objected to by him, when offered by 
the defendants, was any motion or proposition made 
by the plaintiff, to separate, or in any way distinguish 
the liability of the two defendants in the action. The 
benefit of the same evidence and the same instructions, 
was claimed, as against them both—notwithstand- 
ing Driver appeared, from the evidence, to be plain- 
tiff in the judgment and execution, and Flannagan, 
the ministerial officer, charged with the execution of 
the process. 

I take the principle to be well established, that in 
trespass, against two or more defendants, one may 
be convicted and damages assessed against him, and 
another may be acquitted: that, consequently, evi- 
dence may be introduced against one, which is-alto- 
gether inadmissible against the other: that a charge 
to the jury may be proper and necessary, in relation 
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to one, which would be inapplicable and erroneous, 
in reference to another: and that, in such cases, the 
party offering the evidence or asking such instruc- 
tions, must shape his proposition with the necessary 
discrimination between the defendants. If the judge 
cannot respond affirmatively to the motion as made, 
he is not bound to answer it in a modified form, but, 
is at liberty to refuse it, until modified by the party. 

Then, should it appear, on further examination, 
that the execution in this case. was, alone, a sufficient 
justification to Flannagan, the constable, whether it 
was issued on any subsisting judgment or not, (as 
was the opinion of the Circuit judge,) it necessarily 
results, that all the proof relied upon, and the in- 
structions requested by the plaintiff below, were 
irrelevant in respect to the former. That, the in- 
structions, as requested, if given generally, against 
both defendants, would have tended to the injury of 
Flannagan, and have been erroneous. 

In the examination of this case, the fact, that the 
pleas and issue are in short, creates some embarrass- 
ment, in as much-as one of the defendants was the 
plaintiff in the execution, and the other only the con- 
stable, who served it. The rule in such cases, is to 
treat such pleas as if formal and perfect, for the ob- 
jectimported by their title. Then, the plea of justi- 
fication in this ease, must be considered as if drawn 
out with the proper averments, and those only which 
are necessary to the defence of each defendant. If 
the law be, that the same facts were not necessary 
for the justification of both, the defendants must be 
considered as having pleaded, severally, such only as 
were necessary to the justification of each. 

We must, in this view of the case, consider the 
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justification of Driver, .he being the plaintiff in the 
execution, as averring the facts, that he had, at the 
time of the seizure of the property, a subsisting 
judgment against the present plaintiff; and that the 
execution legally issued thereon—the defence of 
Flannagaua, the constable, as resting alone on the 
ground “that he held an execution, purporting to be 

legal, and from a competent officer. 
“The authorities recognise this difference ee the 
justification of the party and the officer. It is held, 
' “that if an officer plead separately, under a writ of 
fi. fa. or other process, he need not state the judgment, 
on which the writ was founded; but, if he join in 
the plea with the plaintiff in the former action, and 
the judgment be not stated, the plea will be bad as 
to both the defendants, unless the plaintiff in the for- 
mer suit, justify merely in aid of the officer. But 
this rule does not apply, where the objection to the 

*1Chit. PI. plea is merely an account of surplussage.* 

697-2Fast " In the case of Barker vs. Brahan et al.» the Court 


263, 270— 
3 ib. 132, of C. B. said, they were all of opinion, that trespass, 


149.-2nd 
Bing. 523-22 et ar mis, would lie against an attorney and his cli- 
x7. ent, who had caused an arrest by color of a capias 
se” ad satisfaciendum, against an administratrix, when 
it had not been suggested, or been made to appear, 
that she had been “guilty of any devastavit, which 
alone could have rendered such process legal. They 
considered persons standing in such relation to the 
proceedings, responsible for the existence of a judg- 
ment, on which execution could legally issue. But 
they remarked, at the same time, that a “sheriff, or 
his officers, or any, acting under his or their autho- 
rity, might justify themselves, by pleading the writ 
only, because that was sufficient for their excuse, al- 
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though there was no judgment or record, to warrant 
such writ.” The same principle was recognised in 
Baker & Knapp vs. Miller.* : 

Thus, it appears, that the order of restitution of- go 7992" 
fered in evidence and rejected, was inadmissible, 
at least against the officer: that the instruc- 
tions, as requested, would have been erroneous, in 
reference to him: and, that the charge, as given, 
when applied to both defendants, extended their lia- 
bility as far as the law permits. .Whetner Driver 
alone, was subject to a conviction under any or all 
the evidence offered or received, was not made a 
question. ‘The Court expressed no opinion on this 
point, nor was any requested. The Court is only 
bound to decide questions, in the manner aid form 
in which presented. : 

Another view might be shia of the case, which 
would perhaps lead to the same result—it is, that 
the execution in this case, has never been superse- 
ded or set aside, or the judgment in any way vacat- 
ed, by the order or judgment of any tribunal. 

The appeal appears ultimately to have been disal- 
lowed by the magistrate. Whether, by reason of the 
acts and declarations of tie magistrate, it could have 
been sustained, as an appeal, or, whether he was au- 
thorised, within the five days, in the exercise of his 
discretion, and on his own responsibility, to reverse 
his earlier determination, for the cause assigned, and 
deny the appeal, unless other sccurity, which he 
deemed sufficient, were given, are questions worthy 
of consideration. But, that the Court was authoris- 
ed to determine them ¢nczdentally, in the action of 
trespass, for the supposed tort, without any prior ad- 

3 v. P. 34 
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‘ judication, vacating the judgment or superseding the 


execution, I am, by no means, prepared to say. In 
as much, however, as an examination of this princi- 
ple is unnecessary to the present decision, I decline 
it. 

The other objections mentioned, are considered 


‘quite decisive of the case, and fatal to the action.— 


We are of opinion the judgment must be affirmed. 


In the other case, between the same parties, for 
asimilar cause of action, under like circumstances, 
the views which have been advanced in the forego- 
ing, are equally decisive, and fatal to the plaintiff’s 
right of recovery. Without reiterating either the 
facts or reasons, it is sufficient, to say the judgment 
must be affirmed. 


Horxins, J., not sitting, in this case. 
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GILBERT et al. versus LANE. 


QUESTION IN THIS CASE. 
Discontinuance as to parties, not served with process. 


1. Where the leading process in a cause against several defen- 
dants, did not appear to have been executed upon all; and all 
appeared, from the record, to have appeared by counsel; it was 
held, that judgment against all, was not error. 


This was a suit, by summons and petition in Mor- 
gan County Court; and was brought by Lane, in 
that Court, to recover of the plaintiffs in error, the 
amount due on a bond. 

The process seemed, by the returns, to have been 
executed, on part only of the defendants; but the 
minutes showed the general entry, that a// had ap- 
peared by counsel : and, that a judgment, under that 
appearance, had been entered for the plaintiff. 

A writ of error was taken on this judgment; and 
it was insisted, that it was erroneous, because no dis- 
continuance had been had against such of the defen- 
dants as had not been served. 


Argued by Peck, for the plaintiffs in error, and by 
Parsons, for the defendant. 


Hopkins, J.—This is a petition and summons, at 
the suit of Lane, upon a bond for the payment of 
money, against all the plaintiffs in error. 

The summons was executed upon one of them, by 
the sheriff, served on another, by C. Whitney; who 
makes his return of the fact, notin the nameof the 
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sheriff, but in his own name, as deputy sheriff ; and, 
without stating who the sheriff was. His return 
shows, also, that the other obligor was not found.— 
Without a discontinuance against either of the defen- 
dants in the petition, a judgment was rendered, at the 
first trial term, against them all. 

At the last term of this Court, a suggestion was 
made, for the defendant in error, that the record was 
incomplete: and the Court awarded a writ of certio- 
rart to the clerk of the County Court of Morgan 
County, in which the record is. In his return to the 
writ he states, that on the margin of tha,entry of 
the judgment in this cause, upon the minutes of the 
County Court, were the following names and letters: 
“Isaac Lanevs. William J. Gilbert, Matthias Maxey, 
Wilks Griffin.” The entry of the judgment states, 
as it appears both in the first transcript and the last, 
that the plaintiff came by his attorney, R. Chapman, 
and the defendants, by their attorney, D. Fisher; and 
that the defendants said nothing in bar of the action. 
In the return of the clerk, to the writ which issued 
from this Court, he states that the names, which 
have been mentioned, are upon the margin of the 
entry of the judgment on the minutes of the Court. 
These minutes are signed by the judge of the Court, 
and when signed constitute records of the Court.— 
The first transcript of the record omitted the names, 
which the return of the clerk shows were upon the 
margin of the entry of the ‘judgment. 

If there had been no appearance in the cause 
for the defendant, upon whom there was no service 
ofprocess, or for the one upon whom it was serv- 
ed by C. Whitney, the judgment would be er- 
roneous on either ground. But, the names of all 











CW 











JANUARY TERM, 1836. 269 








Fetes = 





GILBERT et al. vs. LANE. 





the defendants being on the margin of the entry, ~ 
and the statement, in the entry, that the defen- 
dants appeared by their. attorney, show clearly, that 
the three defendants all appeared in the suit. They 
did, voluntarily, what it was the object of the pro- 
cess to compel them to do. 

If the attorney was not authorised to appear for 
some of them, the remedy of those from whom he 
had no authority, is against him: but we cannot 
question the record, which shows he appeared as at- 
torney for all of them. 

The judgment is affirmed. 
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PATTISON versus MOORE. 


QUESTION IN THIS CASE. 


As to the acts of an agent—how far binding on the 
principal. 


1. Where one, having sold cotton, agreed that part thereof, 
when it arrived at the port to which shipped, should be re- 
weighed by his agents, and, if found deficient in quantity or 
quality, should be changed for other cotton of the vendor, in 
the agents’ possession, so as to supply the deficiency; and it 
was impossjble to supply the deficiency by cotton of the quali- 
ty sold; and it was necessary to make it up by inferior cot- 
ton---it was held, in an action brought to recover the differ- 
ence of price between the cotton agreed to be sold and that 
actually delivered--- 

Ist. That the agents of the vendor, acting in good faith, 
had a right to supply the deficiency in quantity, by the selec- 
tion of the quality in their possession. 

2dly. That the vendor was bound by the act of the agent, 
and liable for the difference between the value of the cotton 
sold, and that delivered 

3dly. That the agents of the vendor had aright to call a 
broker to their assistance, in ascertaining the value of the cot- 
ton supplled. 


This action was assumpsit, in Madison Circuit 
Court, and was there commenced and prosecuted, by 
Pattison, against Moore. : 

The plaintiff declared on a contract, under which 
the defendant had sold to Pattison, one hundred and 
fifty thousand, nine hundred and thirty-nine pounds 


of baled cotton, amounting, at ten cents per pound, 


to fifteen thousand and ninety-three dollars and nine- 
ty cents. A part of this, to wit, ninety-three bales, 
not situated so as to he examined by Pattison, as to 
quality and quantity, Moore sold, delivered and war- 
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ranted the same to Pattison, as prime cotton, and 
weighing thirty-four thousand seven hundred and 
ninety-pounds. He agreed, that if there was a de- 
ficit in either respect, Messrs Lockhart & Anett, of 
New Orleans, should supply such deficit, by chang- 
ing and taking from all Moore’s cotton, in New Or- 
leans, enough for that purpose ; and that they should 
cause the same to be re-baled, to shipping order, at 
Moore’s expense. 

On the 27th August, 1829, said ninety-three bales 
were found, by Lockhart & Anett, to be greatly 
deficient, in both quality and quantity. They made 
such selections from all Moore’s cotton, as they could, 
but were unable to supply said deficiencies; but found 
a loss, according to the then selling prices, at New 
Orleans, of four hundred and sixty-one dollars and 
sixty-seven cents. Pattison was also compelled to 
pay Lockhart & Anett, for changing, rebaling, &c., 
two hundred and thirty-eight dollars: and thirty-three 
cents—both sums amounting to seven hundred dol- 
lars. 

Second count, for money had and received to the 
plaintiff’s use. 

First, a bill of lading was read to the jury, with- 
out objection, for thirty-four bales, on the face of 
which, Moore warranted them to be prime cotton: 
if not, Lockhart & Anett to select and exchange, from 
all Moore’s cotton ; and to re-weigh, so as to supply 
all deficiencies, to complete ropes, &c.—repaired all 
at Moore’s charge. 

Next, another bill of lading was read, without ob- 
jection, for forty-three bales, thirty-four of which 
were sold under a like warranty, as above: forty, 
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of the forty-three, to be re-weighed—the remaining 
three not to be re-weighed. 
Next was a statement drawn up and signed by 


' both the parties, of the 24th April, 1829, setting out 


the number of bales, their weight, &c., as being a 
full account of all the cotton sold by Moore to Pat- 
tison. It then recited, that ninety-three bales of the 


amount were to bé re-weighed and changed for other, 


if not prime cotton, as warranted. 

All the above testimony was excluded by the Court, 

on the ground that it was variant from the first count 
in the deelaration, and inadmissible under the second 
count. ) 
By the depositions of Lockhart, Anett and Hosey, 
it was proved, that Lockhart went in person, and 
procured the aid of Hosey, an experienced broker, 
of the city, to aid him, in making the examination, 
exchange, &c., and that Anett sanctioned and appro- 
ved what wasdone. They all showed that the cotton 
warranted, was deficient in quality and quantity ; 
and that Moore had no prime cotton there, to sup- 
ply the deficits: that, after exchanging, ~é&c. the cot- 
ton was less valuable than prime, according to the 
then prices at New Orleans, by four hundred and 
sixty-one dollars and sixty-seven cents. 

The Court excluded all those depositions, on the 
ground, that when a firm is authorised to do an act, 
all the members of the firm must join in person, to 
do the act; and that the acts of one or more, in such 
case, are unauthorised, &c. 


Argued by Craighead, for the plaintiff in error, and 
by Robinson and Parsons, for the defendants. 
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Hircncock, J.—The declaration charges, in this 
case, that Moore sold to Pattison, one hundred and fifty 
thousand nine hundred and thirty-nine pounds of prime 
cotton, at ten cents per pound, to be delivered at N.Or- 
leans, to Lockhart & Anett, commission merchants, in 
that city, who were the agents of both parties. That 
ninety-tliree bales of said cotton, amounting to thir- 
ty-four thousand seven hundred and ninety-five 
pounds were to be re-weighed, in New Orleans, and 
examined by Lockhart & Anett, and if found to be 
deficient in quantity or quality, were to be changed, 
and other prime cotton taken from other lots of 
Moore’s cotton, then in Lockhart & Anett’s hands, 
to make up, in quantity and quality, the amount of 
the ninety-three bales. That the ninety-three bales 
were greatly deficient, in quantity and quality.— 
That Lockhart & Anétt did change and take from 
Moore’s other cotton, all the prime cotton there was 
in their possession. That they were unable to make 
up the ninety-three bales, in quality and quantity ; 
but that there was a deficit of four hundred and six- 
ty-one dollars and sixty-seven cents, in value: and, 
that the cost of changing, &c., was two hunadred 
and thirty-eight dollars and thirty-three cents, mak- 
ing.seven hundred dollars. Moore having been paid 
for the cotton, at ten cents, and the costs of changing, 
&c., having been agreed to be paid by him, this suit 
was brought to recover that sum. 

In support of this claim, proof was offered, as 
follows: An account current, signed by the parties, 
of the amount of cotton, to wit, six lots, on separate 
flat boats, bought by Pattison of Moore, at the foot 
of which is a memorandum, signed by the parties, to 
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the following effect, to wit: ‘The three last lots 
are to be re-weighed, viz, ninety-three bales—the dif- 
ference allowed, if any; and, also, said ninety-three 
bales may be changed for others, if not prime, as 
warranted.” 

Two bills of lading were produced—one for thir- 
ty-four, and the other for thirty bales, on the back 
of which, signed by Moore, were instructions to Lock- 


~ hart & Anett, stating that “the within cotton was 


bought by Pattison of Moore, and warranted prime 
cotton—if not so, Messrs Lockhart & Anett will 
please select that number, from all Mr. Moore’s cot- 
ton, and charge them to Alexander Pattison: they 
are, also, to be re-weighed, at Moore’s charge.” 

By the testimony of Lockhart & Anett, and one 
Hosey, a cotton broker, it appeared that those two 
lots, (nothing being said abouf the other twenty-nine, 
to make up the ninety-three,) amounting to sixty- 
four, were examined, and found deficient in quality, 
by one and a half cents per pound, below prime cot- 
ton. That Lockhart & Anett examined all the cot- 
ton in their hands, belonging to Moore, out of which 
sixty-four bales of the. best quality there was, were 
selected, which proved of inferior quality to prime, 
by one and a half cents per pound—only sixteen 


. bales of the sixty-four being retained, the residue be 


ing made up of other cotton belonging to Moore. 
The account current, and the indorsement on the 
bills of lading, were all dated the 24th April, 1829, 
and they were all offered together; and the plaintiff 
moved the Court, to instruct the jury, that from them 
they might infer, that Lockhart & Anett were au- 
thorised to change the whole ninety-three bales.— 
This instruction the Court refused; but, on the mo- 
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tion of the defendant’s.counsel, instructed the jury, 
that it was the duty of the Court to determine the in- 
tention of the parties; ‘and that, from the evidence 
offered, it was not the intention of Moore, to allow 
Dockhart & Anett to change more than the sixty-four 
bales; and that they must, therefore disregard, and 
reject as evidence, the bills of lading, the indorse- 
ments, and the account. ‘The jury found for the de- 
fendant. - 

It is insisted, for the defendant in error, that the 
evidence was properly rejected, on the ground of va- 
riance between the declaration and the proof. That, 
by the declaration, prime cotton could only be sub- 
stituted for that sent down: and that, in as much as 
the proof shews, that other cotton, not prime, was 
substituted ; and the proof of the contract not stat- 
ing expressly, that none but prime cotton could be 
substituted, the allegation and the proof do} not cor- 
respond. Thatif the proof does warrant the ground, 
that only prime cotton could be substituted, then the 


agents have not complied with the contract—as they. 


should either have substituted prime cotton, or, if 
that was not to be had, should have declared the 
amount of the deficit in quality, on the sixty-four 
bales that were sent; and not have substituted oth- 
ers, and then declared the anrount of the deficit, on 
them. 

So far as.the proof of the contract, that prime cot- 
ton was to be substituted if it should be found that 
the cotton delivered was of inferior quality, I think 
there is no variance. Prime cotton was sold, and 
the account and the indorsements both state, that if 
not found to be prime, it was to be changed—and 
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the necessary inference is, that it was to be changed 
for prime cotton. 

Have Lockhart & Anett, then, so far departed 
from their authority as to discharge the defendant?— 
They were the mutual agents of the parties, to car- 
ry the contract, which was executory, into effect — 
Moore’s complaint is, that they substituted inferior 
cotton for that which was sent, which they had no 
right to do. 

If Moore had furnished them with other cotton of 
prime quality, and they had failed to substitute it, 
he might have had cause of complaint; but, is he 
not estopped from urging this complaint, until he 
shall have shown that he had enabled his agents to 
comply with the contract? 

It is to be remarked, that in this part of the trans- 
action, Lockhart & Anett acted as the agents exclu- 
sively of Mcore; and that, had Pattison been in 
New Orleans, in person, Moore would have been 
bound by this act, as much as if he had done it 
himself; unless he could establish fraud, on the part 
of Lockhart & Anett. 

The cotton they did deliver, was of equal value 
with that sent down; and, as prime cotton was not 
furnished by Moore, is he not liable for the differ- 
ence, as assessed by his agents? 

If Moore can object to “this execution of the con- 
tract, so can Pattison—for he was no more bound to 
receive substituted cotton, of inferior quality, than 


Moore was to deliver it: yet, I apprehend, that if 


Pattison had sued for the value of the sixty-four bales, 

on this ground, Moore could have safely insisted up- 

on holding him to this act of Lockhart & Anett. 
This case stands in a peculiar situation. Lock- 








~ 


Canaria 














; JANUARY TERM, 1836. | 277 





PATTISON US. MOORE. 








hart & Anett being the agents of both parties, Patti- 
son and Moore must be considered as potentially 
present ; and neither can complain of what was done, 
unless actual injustice can be shewn to have taken 
place. . 

The testimony of Lockhart & Anett, and of Ho- 
sey, the broker, shows that Anett did not personally 
attend to the examination of the cotton; but that it 
was done by Lockhart and Hosey, with the assent 
of Anett. This was objected to, and the Court was 
requested to instruct the jury, that if they found, 
that by the agreement, it had been permitted to Lock- 
hart & Annett, as a firm to make the examination and 
selection; yet, the act of one of the firm, recognised by 
both its members, as the act of the firm, if the act itself 
was in pursuance of the agreement, would be suffi- 
ecient : which instruction the Court refused to give. 

On this point of the case, we think that it was the 
duty of Lockhart & Anett to transact the business 
of the agency, as such business was usually transact- 
ed by commission merchants; that, as such, they 
had a right to call to their aid the judgment of their 
cotton broker, and to take his opinion. They were 
not arbitrators to settle a dispute, but agents to exe- 
cute a contract, their acts are open to examination by 
either party ; and if injustice can be shewn, the par- 
ty injured would be relieved : but this not being pre- 
tended, we think the instruction should have been 
given. 

As to the instructions which the Court gave, rela- 
tive to the twenty-nine bales, the balance of the 
ninety-three, upon which the whole testimony was 
rejected, my own opinion is, that.it was erroneous. 

- I think it should have been left to the jury, to de- 
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termine, from the evidence, what was Moore’s in- 
tention, in relation to this part of the case. In this 
particular the Chief Justice does not concur; but, as 
we do not deem it material, in the view in which we 
consider the case, we do not reverse the case on that 
point. 

The declaration charges, that the whole ninety- 
three bales were to be of prime cotton; and that, if 
found to be inferior to prime, it was to be changed. 
This the proof fully establishes; and the breach as- 
signed, is broad enough to cover the proof: and, in 
actions of assumpsit upon parol contracts, when no 
written instrument is attempted to be set out, it is 
sufficient, if the proof substantially supports te al- 
legations. 

“Though the allegation is, that the sSiasinsiliies 
bales were to be examined, and, if necessary, chang- 
ed by Lockhart & Anett, and the proof is, that six- 
+y-four were to be, this does not negative the fact 
stated.—Other proof, if necessary, may exist, to co- 
ver the whole ninety three bales: and, as a deficit 
is only claimed upon the sixty-four, we see nothing 
to object to, on that account. 

. We are, therefore, of the opinion that the testimo- 
ny was improperly rejected, and that the judgment 
must be reversed and the cause remanded. 


Hopkins, J., not sitting. 
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CARROLL versus PATHKILLER. 


QUESTIONS IN THIS CASE. 


Whether a clerk, after certifying a record, can prove 
et incomplete. 

The competency of an administrator to carry into ef- 
fect a will, found after letters granted. 

As to the construction of the act of 1823, on the sub- 
ject of the testimony of Indians, &c. 

Proof of the interest of a witness in the event of a 
suit. 

Proof of a will by an Indian, as between Indians. 

As to forcible acts in detinue; can they effect title? 

Damages in the action of detinue. 


1, A transcript of a record of the Orphans’ Court, properly au- 
thenticated, cannot be rejected as evidence, on the testimony 
of the clerk of that court, that such transcript is incomplete. 

. Where an order of the Orphans’ Court directed an adminis- ‘ 
trator to carry a will into effect, (found after the grant of let- 
ters, )---it was held, that a transcript of such order was admis- 
sible in evidence; it not appearing that any executor was ap- 
pointed by the will; and the order remaining unreversed. 

3. That class of persons embraced by the act of 1823,* are, in 

civil suits, capable of being witnesses, only for and against 

persons of the same class: and are incompetent witnesses, im 

any case whatever, where a white person is a party. 

A will properly admitted to probate, cannot be rejected as evi-~ 

dence in a suit between an Indian and white man, merely be- 

cause the will had been proved, by the testimony of an Indian 

Witness---it appearing, that at the time the will was proved, 

all who were entitled to objections against the will, were In- 

dians, 


wo 


— 
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5. A party objecting to the introduction of a witness, has a right 
to show that he has an interest in the event of the suit; and 
the rejection of testimony to that end, is error. 

6. And this, notwithstanding that the witness, (after such rejec- 
tion,) on his voire dire, disclaims interest. 

7. That a party forcibly took property out of the possession of 
the plaintiff, cannot affect his right to recover the property, in 
an action of detinue. 


8. In detinue, damages to the extent of the value of the hire of — 


a slave, are récoverable from the time of the demand. 


This action was detinue, in St. Clair Circuit Court, 


~ and was brought by the defendantin error, a Chero- 


kee Iadian, for the recovery of a slave. The defen- 
dant in the action went to trial, on the general issue, 
and an understanding, that any matter should be gi- 
ven in evidence, amounting to a special plea in bar; 
and a verdict and judgment were rendered for the 
plaintiff. 

A bill of exceptions was taken, in the progress of 
the irial, which disclosed the following facts, to wit: 
That the plaintiff, on her part, produced, in evidence, 
a transcript, duly certified, as full and complete, of a 
record from the Orphans’ Court of St. Clair County, 
showing sundry orders of that Court, in relation to 
the estate of Peggy Pathkiller, as administered by 
one Patrick; by which it was disclosed, that said 
administrator had filed his vouchers, and obtained his 
release from said administration: and further, that 
an order had been passed, directing the said adminis- 
trator to carry into effect, a will of the said Peggy, 
which had been produced since the grant of letters 
to Patrick. . - 

To the reading of this transcript as testimony, the 
defendant,objected ; and he offered to prove, by the 
clerk of the Orphans’ Court, that there were other 


orders, in relation to that administration, of file, in 
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the office of said Court: which objection the Court 
overruled; and the testimony was permitted to be 
read, and that of the celrk excluded. 

The plaintiff then offered in evidence, a writing, 
purporting to be the last will and testament of Peg- 
gy Pathkiller, to which John Ridge was the subscri- 
bing witness; and which contained a certificate of 
the clerk of the Orphans’ Court, that the will had 
been regularly admitted to probate. By this will, it 
was shown that the slave, the subject of controver- 
sy, had been bequeathed to the plaintiff in the ac- 
tion. 

The defendant objected to the evidence of the will, 
and, to sustain his objection, proposed showing that 
Ridge, on whose testimony the will had been admit- 
ted to probate, was a Cherokee Indian of the whole 
blood: but the Court rejected this evidence also. 


It was proved that the slave, to recover whom, 


this action was brought, had been forcibly taken out 
of the plaintiff’s possession, by the defendant; and 
in reference to that fact, the Court charged, that if 
the plaintiff had possession, and the title was in an- 
other, yet if the defendant took with force out of 
plaintiff ’s possession, she was entitled toa recovery. 

The defendant proposed proving, by the evidence 
of sundry Cherokee Indians, that the slave belonged 
to the estate of one Canoe Dragger, a native Cherokee 
Indian, on whose estate the defendant had administer- 
ed, and who was the son of Pathkiller, the king, the 
husband of Peggy ; and the Court rejected such proof. 

The plaintiff then offered one Childress as a wit- 
ness, to establish the value of the slave; but who 
was objected to on the ground of interest: and the 

3 v. P. 36 
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defendant desired to submit proof to that effect : but 
the Court rejected this latter proof; and the witness 
after being sworn on his voire dive, gave testi- 
mony. 

‘The Court charged the jury, that hire from the 
time of the demand, was the proper criterion of da- 


mages. 
Exceptions and writ of error to this Court. 


Mr. Parsons for the plaintiff in error, and Mr. 
McClung for the defendant. 


Hopkins, J.—This was an action of -detinue for a 
slave, in which the defendant in error, who is a Che- 
rokee Indian, was the plaintiff. The plea of the de- 
fendant, who is a white man, was the general issue, 
with leave, given by an agreement between the par- 


‘ties, to offer any matter as evidence, which would 


constitute a good special plea in bar. The verdict 
was in favor of the plaintiff in the action, and a pro- 
per judgment was rendered upon it. 

The plaintiff claimed the slave, as a bequest, 
made to her, in the will of her mother, who was al- 
so a Cherokee Indian. A part of the proof offered 
by her, and which the Court admitted, is a tran- 
script of a record of the Orphans’ Court of St. Clair 
County, which shows that Court made a final settle- 
ment of the accounts of one George W. Patrick, as 
the administrator of the mother of the plaintiff, after 
due notice of the time when the settlement would be 
made, had been given to the heirs of the mother. 

The transcript also contains an order, which states 
that the will of the mother had been produced, after 
the grant of letters of administration, upon her es- 
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tate; and directs the administrator to carry the will] 
into effect. 

The certificate of the clerk of the Court states, 
that the transcript is a full, true and complete copy 
of all orders and decrees made by the Court, touch- 
ing the settlement and distribution of the estate of 
the mother. ; 

It was proved, that in the same month, in which 
the last order of the Court was made, the adminis- 
trator delivered the slave to the plaintiff. Against the 
objection of the defendant in the action the tran- 
script was admitted by the Court, as evidence. The 
defendant offered to prove by the Clerk of the Or- 
phans Court, that there were other orders relating to 
the administration, of record in that Court, and ask- 
ed leave for the clerk to amend the transcript, so as 
to state in it what the other orders were. To the ad- 
mission of the transcript as evidence—the rejection 
of the testimony of the clerk, and the denial of the 
leave to amend the transcript, the defendant excepted. 

That the evidence of the clerk was incompetent, 
is a proposition too clear to need illustration ; and we 
think it plain, that the right of the plaintiff to the 
proof which the transcript afforded, could not be af- 
fected by the offer of the defendant to show that it 
was incomplete, and:to have its deficiencies supplied 
by the clerk. The proof which was offered of its 
imperfection, was incompetent; and without evi- 
dence that it was defective, no amendment was ne- 
cessary. If the. transcript were incomplete, a full 
one might have been obtained by the defendant, au- 
thenticated as this is. 

The transcript was admissible evidence, because 
it does not appear that an executor was appointed by 
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the will, and the order of the Orphans’ Court, which 
is unreversed, directed the administrator to carry the 
will into effect ; and is entitled to the effect of mak- 
ing him administrator, with the will annexed. ‘The 
administrator acted in obedience to the order; and 
the effect of it would not be different, if an executor 


. had been appointed by the will, who did not obtain 


letters testamentary. 

It is shown, by the exceptions which the defen- 
dant took to the opinions of the Court, that the will 
of the mother of the plaintiff, in which the bequest 
of the slave was made to her, was admitted as evi- 
dence, upon the certificate of the clerk of the Coun- 
ty Court of the proper County, that it had been ad- 
mitted to probate in that Court. Thatone John 
Ridge was the only subscribing witness to the will; 
and that the Court rejected the evidence which the 
defendant offered, to show that Ridge was a Chero- 
kee Indian. 

The defendant, to show his claim to the slave, 
proved, that before he took the slave from the pos- 
session of the plaintiff he had obtained a grant of 
letters of administration upon the estate of one Ca- 
noe Dragger, a Cherokee Indian, and a son of the 
husband of the testatrix, who survived her husband; 
and offered, also, to prove, by witnesses, who were 
Cherokee Indians, that the slave belonged to his in- . 
testate, at the time of his death, and had been in his 
possession long before ; but the Court rejected their 
testimony. | ‘ 

The rejection of the last mentioned evidence makes 
it necessary to construe a statute of the State, which 
enacts, “that all negroes, mulattoes, Indians, and all 
persons of mixed blood, descended from negro or In. 
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dian ancestors, to the third generation inclusive, 
though one ancestor of each generation, may have 
been a white person, whether bond or free, shall be ta- 
ken and deemed to be incapable in law, to be witnesses 
in any case, whatsoever, except for and against each 
other.’ The construction must either allow the per- 
sons described in the statute, to be witnesses in any 
case, in which either party is one of such persons, 
or it must restrict their competency to cases, in which 
both the parties are persons of the description con- 
tained in the act. The testimony of such persons, 
against a party who was white, would be a palpable 
violation of the act: and the injustice of permitting one 
who was white, to maintain his action or defence, up- 
on the evidence of such persons, against the other 
party, who was gither an Indian, mulatto, negro, 
or of mixed blood, and had no right to snch testi- 
mony, could not be endured, and was not intended, 
we think, by the framers of the statute. 

Weare of opinion, they are capable only of be- 
ing witnesses for persons of the classes mentioned 
in the statute, and against persons of the same classes; 
and are incompetent witnesses in any case, in which 
a white person is a party. Such, we think, is the 
meaning. of the act. 

When such persons are prosecnted for offences 
against the State, any one of either of the classes, 
would be a competent witness, under the statute. 

In suits between individuals, the acts of both par- 
ties form the subject of investigation—and, to admit 
the testimony of such persons, either for or against 
the party, who was a white person, would violate the 
statute, which makes them capable of being wit- 
nesses, only when they are offered as such, for or 
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against persons of the classes to which they belong. 
But in prosecutions by the State, no inquiry into 
any act of the State is involved. The charge only 
against the person accused is to be, examined. 

Upon a charge of the State, against any suclt per- 
son of an offence, he has a right to the testimony of , 
a person of either of the classes; and su¢h evidence, 
against him, is competent. If it be in support of 
the charge, it does not relate to any act of the State ; 
and, if it tend to disprove the accusation, it has no 
connection with any thing the State has done.— 
Therefore, whether for or against the person accused, 
it is for him and against him only. 

The Court properly rejected the evidence of the 
Indians. The suit was against the defendant, as an 
individual, and no judgment cguld be rendered 
against him, as an administrator. But, if the suit 
had been against him, as administrator, the rule of 
evidence would not be different. 

If the claims of his intestate can be established 
by the testimony of Indians only, it is not impracti- 
cable to have an Indian representative, for whom 
they would be competent witnesses-against Indians. 
It sometimes happens, that a claim belonging to the 
estate of a white person, who has died, can be proved 
only. by the administrator; and, in such a case, if 
the administrator da not restore his competency, by 
resigning his office, there is no other alternative than 
to lose the claim, should an action upon it be de- 
fended. 

The will which was admitted as evidence, was 
proved by Ridge, an Indian, and, upon his evidence, 
admitted to probate, at atime when all persons, who 
had a right to object to the probate, were Indians.— 
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That the will was made, was properly proved at 
the time for making that inquiry. ‘That Ridge 
would not have been a competent witness, had he 
been produced upon the trial, against the defendant, 
has no more effect upon the question, than the in- 
competency of a white person, if one had proved the 
will, from a conviction of an infamous offence, be- 
tween the probate and the trial, would have had.— 
The Court, therefore, did not err, in admitting the 
will, as evidence, or rejecting the Indians, as wit- 
nesses. 

But the defendant objected to one of the plaintiff ’s 
witnesses, and offered to prove, that he was interest- 
ed in the event of the suit. The Court refused to 
hear the testimony, to show his interest. and permit- 
ted the witness to.sive evidence. 

After the refusal of the Court to hear the defen- 
dant’s proof of the interest of the witness, he was 
sworn upon his voire dive, and stated that he had 
none in the event of the suit. The defendant had a 
right to prove, in the mode he proposed, the interest 
of the witness; and the Court erred, in denying it. 

It was proved by the plaintiff, that the defendant 
forcibly took the possession of the slave from her; 
and the Court instructed the jury, that if they be- 
lieved, from the evidence, that the slave was taken 
from the plaintiff, by force, that she had a riglt to 
recover the slave or its value—although the title to 
the slave, might be in the defendant. 

The owner of a chattel has a right to take it 
from the possession of another, if he can do so peacea- 
bly. Should he act forcibly, in the exercise of his 
right of re-caption, he would transgress the law ; and 
might, in the proper mode, be made te suffer the 
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consequence: but it would not affect his right to 
the property, or entitle him from whom the posses- 
sion had been thus taken, to recover what, did not be- 
*4John.isslong to hin. ‘There is error in the instruction.a 

The other instruction of the Court, that the plain- 
tiff was entitled to recover, as damages, the value of 
the hire of the slave, from the time when she had 
demanded the possession, is correct. 

For the errors which have been mentioned, the 
judgment is reversed and the cause remanded. 
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KING’S Admm’r versus WALTON. 


QUESTION IN THIS CASE. 


Whether the bond given by a claimant of property le- 
vied on under execution, can embrace real estate. 


1, A bond executed [before the act of 1828,] by the claimant 
of property, levied on under execution, and embracing a trial 
of the right of property, both to real and personal estate, is 
void, as a statutory bond. 


This was a proceeding in Madison Circuit Court, 
instituted by Walton, for the object of enforcing a 
judgment, on motion, against the adthinistrator of 
King, on a bond executed by the intestate, as a claim- 
ant of property, levied on under execution. The le- 
vy was upon real and personal estate; and the bond 
was dated September, 1825. 

As the decision was rendered alone upon the fact, 
that the proceedings embraced a trial of the right of 
property-in real and personal estate; and that the 


bond was intended to secure that end: none other 


of the facts are selected from the record. 


Mr. Craighead for the plaintiff in error—and Mr. 
Thornton for the defendant. 


Hitcucock, J.—This is a judgment upon a bond, 
given fora claim of property taken in execution. The 
proceeding below, was by motion under the statute. 
The bond was given before the passage of the act of 
1828, on that subject, and the judgment is for the 
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amount of the whole judgment in the original suit, 
on the return. of the sheriff, that a part of the pro- 
perty claimed, had not been delivered, one negro hia- 
ving died pending the claim, aud two children, born 
of one of the negroes, also pending the claim, not 
being delivered, but withheld by the obligors. 

On looking into the bond, we find that the levy 
embraced real estate, as well as personal, all of which 
was claimed, and the condition of the bond was for 
the delivery of the property, when the right to the 
property claimed, should be determined. 

This bond, though purporting to be a statutory 
bond, embraces a trial of the right to real estate, 
which ‘is not authorised by law. ’ It is contended, 
that so much of the condition as relates to the real 
estate, is surplussage, and should be disregarded ; 
and that, in as much as the claim for the persona! 
property was found against the claimant; aud, as lie 
has failed to deliver all that he received, and also 
the increase pending the suit, the bond has become 
absolute—and that judgment was properly rendered 
for the whole judgment. 

We do not think so, This Court, in the case of 
Sewell vs. Franklin,* and in other cases, has fully dis- 
cussed, and settled the principles applicable to statu- 


tory bonds of this character ; and lias held, that they 


must strictly conform to the statute. 

The sheriff had no right to take a bond for the tri- 
al of the right to real estate; and it would be great 
injustice to the security in this bond, to subject him 
to the payment of this whole debt, when only a part 
of the condition upon which he stip:lated to be- 
come liable, has been forfeited —Asa statutory bond, 
we cannot say that it shall stand good for a part, and 
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be void for the residue. It may have been, and un-- 


doubtedly was, that the principal reliance which the 
security had, in eutering into this bond, was upon 
the land levied on, As a statutory bond then, it can- 
not be sustained. 

How far it can be relied on, as a common law bond, 
is not a question now before the Court. 


The judgment must be reversed. 


Hopkins, J., not sitting in this cause. 
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HOLLAND et al. versus THE STATE. 


QUESTIONS IN THIS CASE. 


Relative to the reference of novel and difficult ques- 
tions. 
As to words in an indictment for playing at cards. 


1, The power of referring novel questions of law to the Supreme 
Court, is discretionary with the Court below; and this Court 
will, in adjudicating such questions, look alone to the point re- 
ferred. 

2. An indictment, under the act of 1828, for playing at cards, 
is sufficient, without settiug out that it was a game, with 
cards. . 


This was an indictment tried in Jackson Circuit 
Court, in which the defendants were convicted, un- 
der the act of 1825, on the subject of gaming. 

The indictment charged, that the defendants play- 
ed at cards: aud it was contended, that it was bad, 
in as much as it did not aver the playing at a game, 
with cards. 

On this point the case was referred, by the presi-, 
ding judge, to this Court; where Parsons insisted, 
on the part of the defendants, upon three points: 

First—The insufficiency of the indictment. 

Second—On opening the whole record, so as to 
take advantage of other points in the case, not re- 
ferred. | 

Third—On the right, in such a case, to a writ of 
error. ° 


The Attorney General, contra. 
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Hopkins, J.—This was an indictment against the 
plaintiffs, for playing at cards, ina highway. The 
verdict of the jury was, that they were guilty. The 
reason assigned in support of a motion, which they 
made in arrest of judgment, was, that the indictment 
did not aver that they played at a game, with cards, 
but charged, only, that they played at cards. 

Upon the hearing of the motion, the Circuit Court 
permitted the judgment, upon the verdict, to stand 
against them, and referred the question, which arose 
out of the motion, to this Court, as a novel and diffi- 
cult one; but suspended the operation of the judg- 
ment, until the opinion of this Court, upon the point, 
could be obtained. 

The counsel for the plaintiffs asserts, that they are 
entitled to a writ of error upon the judgment; and 
though one was not sued out, he claims it as their 
right, upon the reference to present, for our conside- 
ration, any point of which we could take notice, up- 
on an assignment of error, if the case had been 
brought into this Court by a writ of error. 

We shall determine nothiug as to their right to a 
writ of error in the case, because there is no such 
question; and we think our examination must be 
confined to the single point, which was referred.— 
The power of the Circuit Courts to refer questions to 
to this Conrt, is discretionary. If areference should 
be asked by either party, and improperly refused, 
there would be no remedy. Such a reference may 
be made without, as well as upon the request of ei- 
ther party: 

The reference contains no allegation of either par- 
ty, that there is error in the record; but it implies 
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the doubt 6f the Court, of the correctness of its de- 
cision upon the poiut referred: and, the sole object 
af it, is to have the question submitted, settled by 
this Court 

\ writ of error makes the parties toa cause, brought 
by it into an appellate Court, parties to every ques- 
tion which, upon an assignment of errors, arises out 
out of the record; but a reference can make them 
parties — to no other question than that submit- 
ted | voy 

The wai whichis relied upon to sustain the in- 
dictmentin tuis case, makes the playing by any per- 
son at a game, with cards or dice, (in a highway and 
other places, specified in the act,) an offence, and sub- 
jects any person who may be convicted of it, upon 
an indictment, toa judgment for a fine of not less 
than twenty, nor exceeding fifty dollars. 

The statute enacts, also, that in an indictment for 
the offence, it shall be sufficient to charge, that the 
person offending, did play at cards, (or dice, as the 
case may be,) in some of the places specified 
in the act, ‘without stating what description of 
‘game, or without stating that money, or any oth- 
er thing was bet upon the event of the game; and, 
upon making proof of the charge required by the 
statute, it shall be considered: that the offence is 
made out, without proving what the game was, or is 
called, or without proving that any thing was bet 
upon the event of such game. The charge in 
this indictment is such an one as the statute re- 
quires. . 

But, the counsel for the plaintiffs maintains, that 
because the statute makes the offence consist in play- 
ing at a game, with cards, every word used in the 
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act, to describe the offence must be employed in-the 
indictment, to charge the commission of it. 

The framers of the statute must have intend 
the same thing by the words, in which the act  re- 
quires the charge to be made, that they meant by 
the words used to describe the offeuce, or they would 
not have enacted, that a charge aud proof of playing 
at cards, should subject the accused person, toa con- 
viction of the offence of playing at a game with 
cards. Wethink the meaning of the words in which 
the charge is made, and that of the words used in 
describing the offence, is the same. 

Before the statute, it was necessary to state, in the 
indictment, the particular game with which the accu- 
sed was charged with playing 


= ? 


x; and, if the evidence 
did not show, that the particular game bad been 
played, there could be no conviction. —[t was mune! 
more difficult to offer evidence of the particular gaine, 
than to prove that a game had been played, and ma- 
ny acquittals of the guilty were the consequences of 
the rule. 

Good policy required, that persons should be pro- 
hibited from playing at cards, in places where 
others might witness, and be injured by their ex- 
ample. 

As it would be difficult to prove what game was 
played, or that money was won and lost, the statute 
requires proof of niether. As there might be evi- 
dence to prove only that persons played at. cards, and 
that the witnesses supposed, but did not know, they 
played some game, all the difficulties in’ bringing 
such offenders to punishment would not have been 
removed, unless the statute had made a charge and 
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proof of playing at cards, sufficient to authorise a 
conviction. 

The statute applies only to the part of the indict- 
ment, in which the charge of the offence is made. 
All the other parts should be, now, as the similar. 
parts of such an indictment ought to have been, be- 
fore the statute. 

We are all of opinion, the judgment ought to be 
affirmed. Let the judgment of this Conrt be certi- 
fied to the Circuit Court of Jackson County. 
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Adm’r of SPENCE versus WHITAKER et al. 


QUESTIONS IN THIS CASE. 


Relative to the assiqnalility of stock certificates, and 


J 
of off-s s th Veio. 
As to sales to a trustee, of the trust estate. 
Compensation to an acting trustee. 


1. Certificates of stock, issued by a private association, under 
articles rendering them assignable, and prescribing no lien 
upon them, for debts due the company, are not subject, in the 
hands of a bona fide assignee, to an off-set against the origi- 
ginal stock-holder. 

2. A sale to a trustee of the trust property, by one having inte- 
rest therein, induced by a want of information as to the value 
of the article sold, and which is within the knowledge of the 
vendee, but not disclosed by him at the time, is fraudulent and 
void. 

3. So, where the active trustee of an association, having within 
his own peculiar knowledge and control, the condition of the 
company transactions, induced the holder of certain certifi- 
cates, to believe that they were of little value, whereby a sale 
was made of part of them, to the trustee---it was held, that 
the sale was fraudulent, void and of non-effect. 

4, A stock-holder who acts as the agent and active trustee of 
a company, is entitled to a reasonable compensation tor his 
personal services, while regulating the business of the asso- 
ciation. : 


This was a Chancery cause in Lawrence Circuit 
Court. 

The bill was filed by Joseph Spence, executor of 
John Spence, and the suit was revived in the name 
of Campbell, administrator. The object of the bill 
was to effect a settlement and account of sundry 
transactions, in which Whitaker and others had been 

3 v. P. 38 
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concerned as stokholders and trustees of the Court- 
land land company. 

The bill stated, among other matters not mate- 
rial to be noticed—that a number of individuals, in 
1818, having on their joint account purchased cer- 
tain lands, associated themselves together by articles 
of agreement, (exhibited as part of the bill,) under 
the name of the “Courtland Company,” and consti- 
tuted and appointed William H. Whitaker and the 
other defendants, agents, or trustees, to lay off and sell 
out a town on said land, for the benefit of the stock hold- 
ers; that said town was laid off and sold, and the 
proceeds and interest in said property divided into 
one hundred and sixty shares, for each of which a 
certificate issued ; that, by the terms of said articles, 
the certificates were assignable, and the assignee 
thereof entitled to all the benefits, and subject to all 
the conditions and penalties to which the original 
parties thereto were subject and liable. That, one. 
great object of said trustees and others interested, 
was to force the improvement in said town; and, 
with that view, the said certificates were exempted 
from all incumbrances, but those apparent upon their 
face, in the hands of assignees, that they might ob- 
tain a more extensive circulation, and increase the 
number of individuals interested in the prospects 
of said town. 

_ It was further charged, that it was understood, by 
the members of said association, and expressly agreed 
by them, and the trustees, in their behalf, that such 
certificates, bona fide assigned, should not be bound 
for any debt against the assignor, but such as were 
expressly stipulated on their face. That one John 
M. Tilford, being the owner of nineteen shares of 
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said stock, did, about the 25th .August 4821, depo- 
site them with John Spence, the complainant’s testa- 
tor, as collateral security against a heavy responsi- 
bility incurred by him, for said Tilford, and at the 
same time did, by power of attorney, authorise said 
John Spence, to sell and transfer the same; that in 
pursuance of said agreement, thirteen shares of said 
stock, had since been assigned to Joseph Spence, the 
executor of said John; that said John Spence had 
been compelled to pay the sum for which he made 
himself liable, and that his executor was entitled to 
all the proceeds and benefits ef said shares of stock. 
The bill further charged, that after said John 
Spence became entitled to said certificates, a call 
was made on the stock-holders, for a payment there- 
on, agreeably to the articles of association, and that 
said John attended, with the expectation that there 
was enough due on the shares, to meet said call, but 
was informed by said Whitaker, the treasurer and 
active trustee of said board, that that was not the 
case, and that no divideads had been declared.— 
That, thus situated and surprised, he was induced 
to sell to said Whitaker, six of said shares, to enable 
him to prevent the forfeiture of the remainder; and 
that, upon the representation of said Whitaker, that 
they were of no greater value, he sold them at nine- 
ty-three dollars and fifty cents a share. : 
The bill charged Whitaker with negligence, in 
not keeping the books, and making an expose of the 
situation of said business as required by the articles 
of association ; that he had been permitted to ma- 
nage the business in bis own way; and had, by va- 
rious stratagems, possessed himself ofa large portion of 
the stock; that, by refusing to permit Spence to in- 
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spect the books, and deceiving him, as to the real 
situation of the funds, he fraudulently induced him 
to sell said six shares, at a very small part of their 
real value, and purchased them with the money of 
the company. That the said Whitaker claimed six 
shares in his individual right, and refuses to account 
for dividends upon the thirteen shares, until, the’eom- 
plainant paid and satisfied a debt due syd company, 
from said John M. Tilford, for lots pesos by: him 
in said town of Courtland. 

The complainant insisted, that lie held said thir- . 
teen certificates, exempt from said discount; and, at 
all events, that, if they were liable, the ee shares 
which Whitaker bought of him, were likewise liable; 
but claimed that none were subject to this set-off.— 
He urged, that Whitaker, having purchased the six 
shares of him, at an under value, and with Spence’s 
own funds, held them in trust for them; and there- 
fore, he prayed that the defendants be decreed to ac- 
count with, and pay over to him, in‘proportion as thir- 
teen is to one hundred and sixty; and that the six shares 
transferred to Whitaker, be surrendered to him, or 
the amount which said Whitaker’s shares would be 
entitled to draw, be decreed to him, out of the amount 
due said Whitaker. 

In his answer, Whitaker admitted the purchase 
of the land—the laying off the town—sale of the 
lots—and the division of the stock into one hundred 
and sixty shares; nineteen of which were issued to 
John M. Tilford. He stated the amount paid on each 
certificate, and the subsequent calls to which they 
were liable. He urged the exclusion of all parol 
understandings and-agreements, as if the same had 
been plead, and insisted upon the written contract 
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(which: he said was plain and unambiguous,) with 
reference to the existing laws, as the only legitimate 
mode of ascertaining the true meaning of the parties: 
but, proceeding furthsr to answer, he denied that 
there was. any understanding that, to build up the 
town and force improvements, the certificates should 
be held by assignees, free from incumbrances; and, 
expressly said, that, though he was one of the lead- 
ing members of the company, he never made any 
such agreement. As to his private opinion, he did 
not recollect, that, at the formation of the company, 
he thought on the subject at all; since then, how- 
ever, he admitted, that having derived his impres- 
sion on such subjects, from the laws of Tennessee, 
where he had previously lived, and where the law- 
merchant prevailed, he might have thought that the 
certificates would go into the hands of an assignee, 
free from liability to the debts of the assignor; but, 
that acting for others, he was bound to consult coun- 
sel, who advised him, that by the articles of associa- 
tion, the assignee would stand in: the same situation 
with the assignor. He then set forth the purchase 
of lots by Tilford, to the amount of five thousand 
four hundred and thirty dollars—admitted the trans- 
fer of the certificates, and said that at the time of. 
this transfer, Tilford also sold to Spence the lots he 
had purchased.. He admitted the duty of the trus- 
tees to make an annual report of the dividends; but 
said, that an unexampled pressure for money, togeth- 
er With the inability of the trustees to make titles, 
prevented purchasers from paying for the lots, and 
of course there were no dividends to declare. He then 
related the manner in wiich the trustees, with the 
consent of those holding a majority of the stock, avail- 
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ed themselves of the naaiaians of the relief law of 
1821, which resulted in a call upon the stock-hold- 
ers for forty-seven dollars, upon each certificate. — 
Then, for the first time, he learned that.the com- 
plainant’s testator was the owner of 'Tilford’s stock, 
and that he then told him, that the trustees would 
hold said stock liable for Tilford’s debts. He said, 
that it was at the solicitation of John Spence, that 
he purchased the six shares of stock, and to enable 
him to pay the instalment on twelve of the remain- 
ing shares; that for the six shares, he gave five hun- 
dred and fifty- four dollars and sixty-four cents, or 
about ninety-two dollars and ninety- -four cents a share, 
which he alleged, was about the rate at which stock 
had first been sold in the town of Courtland, after 
having been duly advertised. He said that one re- 
maining share was offered to him, by Speuce, at fif- 
ty dollars ; but, fearing that the stock retained would 
not be sufficient to pay Tilford’s debt, he refused to 
buy. He alleged positively, that he paid for said 
six shares, out of his own individual funds; and. 
said, that he had then collected but twenty two dol- 
lars and fifty cents of the company’s money; and 
had paid for them, of his own funds, two or three 
hundred dollars. He also denied withholding infor- 
mation from the complainant’s testator, and therefore 
claimed six shares in his own right. He stated the 
death and removal of several of the trustees—seve- 
ral matters calculated to darken the prospects of the 
company—the great exertions of himself and one Per- 
rine, to prevent losses, and secure advantages; with- 
out which he insisted that the stock would have been 
far less valuable. He alleged the extension of cre- 
dit on the lots, the reduction of the amount of 
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sales, one fifth, by the operations of the relief law, 
which, together with the pressure of the times, and 
the doubtful situation of many of the debtors, indu- 
ced the trustees to forbear sueing: but said that he 
vigilantly employed the interval in getting new se- 
curities—the lots having so fallen in value, as to fur- 
nish but slender guarantees, and by his active exer- 
tions to secure debis, that would’ otherwise have 
been lost, many of them were secured. He then stated 
a meeting of the board, in 1826, their proceedings, 
&c. and exhibited certain vouchers, as showed most 
satisfactorily what he did, and the situation of the 
business. Said that all the certificates had been ta- 
ken in, except those of the complainant, and others 
similarly situated. . He admitted his refusal to set- 
tle with the complainant for said shares of stock un- 
less he would pay, or make a deduction for said debts 
of John M. Tilford. He alleged that Tilford and 
Clopper, his security, were both insolvent at the time 
said certificates were transferred to said complain- 
ant’s testator. 

Complainant’s answer (which it was agreed, should 
be read asa deposition) denied that there was any 
understanding or agreement, that the certificates 
should go into the hands of an assignee, free from 
debts against the assignor; but said, that he consi- 
dered the reverse to be the case. In this, Tilford 
and McKernan, the other defendants, answer differ- 
ently. 

By the second section of the articles of association, 
it was provided, “that each share shall contribute 
equally to the payment of said land, and all other 
expenses of said Company, and shall entitle the own- 
er thereof toan equal proportion of all profits and pro- 
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ceeds of this joint stock and ere payments 
to be made on each share, &c.; and any share on 
which any payments shall, not be duly made, &c. 
shall be forfeited for the benefit of the joint stock.” 

The third section provided, that “ certificates for 
each share shall be issued/and numbered.” 

The fourth also provided, that “ said certificates 
should be assignable, and for evidence of such assign- 
ments, then followed these words—“ the assignees 
of the certificates of stock, and*the heirs and repre- 
sentatives of stockholders shall respectively be enti- 
tled to all the benefits and privileges, and subject to 
all the penalties and conditions to which the original 
parties thereto are entitled, and liable.” | 

The certificate, after stating what had been paid, 
and the number of the certificate, proceeded to pro- 
vide that John M. Tilford, his assignee or represen- 
tative should be entitled to all the benefits of the 
share, upon the production of the certificate, provided 
the said Tilford, his assignee or representative should 
well and truly pay the instalments, &c. : aud closed 
with a promise on the part of the trustees to pay to 
said Tilford, his assignees or representatives, accord- 
ing to the articles of association, all dividends, &c. 

A reference having been made to the master ; and 
most extensive proofs, made, an account was taken, 
by which it was established that the value of the 
nineteen shares sold to Spence, in 1826, was four hun- 
dred and fifteen dollars each, making the sum of se- 
ven thousand eight hundred and eighty-five dollars. 
Against this, the master allowed to be credited a- 
gainst complainant, five hundred dollars, counsel fees 
in the present suit; and twenty-five hundrcd dollars, 
claimed by Whitaker, as compensation as trustee. 
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A final decree was rendered on bill, answers, ex- 
hibits and testimony, whereby the sum of fifteen hun- 
dred dollars were allowed to Whitaker, for his servi- 
ces—five hundred dollars. to counsel, as fees: the 
sale to Whitaker was also decreed valid; and the 
Chancellor admitted the off-set of the Company’s 
debt, to go against the thirteen shares. 

The Reporter has not believed it essential to em- 
barrass and confuse this case, by adverting to more 
of the facts than are above stated; believing that 
those set forth are sufficient to put the reader in 
possession of every item embraced in the opinion.— 
In fact all the testimony, exceptioas, and other items, 
coutained tn the many hundred pages of this exten- 
sive record, have been waded through in research af- 
ter all the important facts, there contained ; and be 
lieving that no more are necessary to a Listory of the 
cause tlian those above, none others are submitted. 


The case was argued by Mr. Thornton, for the 
plantiff in error, and by Mr. Ormond, for the defen- 
dant, 

It was contended by Mr. (hornton— 

First—That the sale of the six shares to Whitaker, 
was void. It was a purchase by the trustee, of the 
trust fund; and if not void for that cause alone, was 
so in this case, under the circumstances disclosed by 
the record: and there were cited, the cases of Le- 
calt vs. Sallee, see page 115 of this volume; an! of 
Green vs. Winter, 1 Jolnson’s Ch. Rep. vol. 1, p. 27; 
Ib. 394—Ib. vol. 7, p. 257, 258. 
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Second—That the allowance of the set-off, of 'Til- 
ford’s debt, for the purchase of the lots of the com- 
pany, against the certificates, was illegal and impro- 
per.—Aikin’s Digest, 328; 3 Dallas, 505, 506; 2 
Johnson’s Ch. Rep. 156; 3 Ib. 358; 1 Porter, 148. 

Third—Tohat the allowance to Whitaker was im- 
proper.----l John. Ch. Rep. 27; Ib. 527. 

Fourth—T hat the allowance of a counsel’s fee was 
wrong. 


Mr. Omond, for the defendants.—-There are two 
leading questions in this case, which I will argue 
seperately. 

1. Have the defendants a right to set off the debt 
due them from Tilford against the complainant’s 
testator, his assignee? I will endeavor to maintain 
that they have that right upon the statute authoriz- 
ing assignments.—See Digest, page 328, section 6. 

The certificates of stock in this case, are fur the 
payment of money, subject to no other contingency, 
than the uncertainty of the dividend which might 
be declared, and suspending the right of action 
until that time. It is admitted, that this quality 
would prevent their being negotiable; but negotia- 
bility, it is plain, was not in the contemplation of the 
legislature, as was determined by this Court, in the 
case of Smith vs. Anderson, decided at the summer 
Term, 1831. 

The statute of 1807 was, in effect, the statute of 
Anne, and made such instruments as were assgua- 
ble under it, negotiable. That, however, was re- 
pealed, and the statute just cited, enacted—the whole 
object of which manifestly was, to vest the legal ti- 
tle in the assiguee, subject to such off-sets and dis- 
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counts as existed, ssieliaeas to notice of assignment, 
against the assignol 

But, it is insisted, that, by the articles of associa- 
tion, which are referred to in the stock, the Court- 
land company bound themselves not to set up an 
equity, which they might have against the original 
stockholder, against the stock, in the hands of the 
assignee ; and the fourth clause of the articles is re- 
lied on, for this purpose. That clause makes the 
stock assignable, and concludes by saying, that “the 
assignees of stock, aud.the heirs and legal represen- 
tatives of stockholders, shall respectively be entitled 
to all the privileges and benefits, and subject to all 
the conditions aud penalties which the original hold- 
er was entitled or subject to.” It seems to me, that 
language cannot well be imagined, stronger than this, 
to place the assignee in the same condition as the 
assignor, which is all I am contending for. 

The centlema: n on the other side, however, sup- 
poses, that the association of geutlemen, who were 
about forming the Courtland company for the pur- 
pose of building a town, designed to make the stock, 
in the hands of an assignee, negotiable, and not sub- 
ject to the debts of the assignor, contracted with the 
company, previous to assignment. If this was their 
design they have been very unfortunate in the use 
of language. ‘There might be some reason imagin- 
ed, though none appears on the paper referred to, 
for giving this quality to the stock, in the hands of 
an assignee; but what possible motive could exist, 
for absolving the heir or legal representative of a 
stockholder from paying the debts of his ancestor, 
or testator, when they presented the stock, and de- 
manded the dividend due upon it? Such folly 
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as this cannot be imputed to them, without the 
clearest proof of such an intention. And yet the very 
clause, and the only one relied on to provethis, is one 
in which the assignee is coupled with the heir and 
legal representative. A much more probable sup- 
position is, that the question [am now considering, 
was not in their contemplatjon, at all. And the law 
entering into, and operating on the contract will sub- 
ject the complainants to the payment of the debt of 
Tilford. 

If I am wrong, in the supposition that this stock 
was assignable, under the statute, then, unless [am 
mistaken, as to the import of the fourth clause of the 
articles before referred to, this is a chose in action at 
common law ; and if so, it it clear, that the assignee 
takes it subject to all the eqnity which existed be- 
tween the original parties. This was determined 
in the case before referred to, of Smath vs. Anderson, 
in which the Court set up a latent equity against 
Anderson.—For, this, also, see the case of Norton vs. 
Rose, 2 Washington 233; and Prcket vs. Morris 255, 
same book ; 2 John. Ch. Rep. 441, and 479; 1 Mad. 


. Ch. 544, 7, 8. 


This case has been assimilated toa partnership, in 
which, by the original articles, any partner was al- 
lowed to retire and substitute another in his place.— 
It is admitted that there is some resemblance; but, 
in such a case, would not the partner coming in, 
stand in the shoes of his predecessor, and if he owed 
a dehi to the firm, would not the partner so coming 
in, upon a dissolution, be compelled to allow a debt 
which-his predecessor owed the partnership. 

In this case, the debt due by Tilford, was a bebt 
due for the purchase of lots in the town, and was a 











JANUARY TERM, 1836. 





+ ADM’R OF SPENCE US, WHITAKER, et al. 


309 








part of the very fund out of which the dividend was 
to be made. It was, if the analogy be good, a debt 
due the partnership. For the law, in such a case, 
see 5 John. Ch. Rep. 417. 

If the interest in one partner in a firm, were sold 
under a judyginent, for his individual debt, would the 
purchaser acquire a righ} to absolution, for any debt 
such partner might be due the firm? 

The other question in this cause is the right of 
Whitaker to retain the six shares of stock purchased 
of Spence. The facts of the case, so far as they re- 
late to this point, are briefly these: Tilford was 
the owner of nineteen shares of stock in the Court- 
land company, and, being much embarrassed, and 
owing a large debt to Spence, gave him a power of 
attorney to sell or dispose of it. The Courtland 
company, as they had a right to do, made a call on 
the stockholders to pay an instalment on the stock, 
to enable them to settle the debt due the government. 
Spence appeared, in obedience to the call, and refu- 
sed to pay any money; but proposed to Whitaker, 
to sell him six of the shares. Whitaker purchased, 
at a price which paid the call of the company, on 
twelve of the remaining shares. 

It is contended, that this purchase is void, from 
the fact of Whitaker being one of the trustees. 

It is admitted, that in England, and in some of 
the States of the Union, the law is settled, that if a 
trustee purchase at his own sale, it will be set aside, 
at the instance of the cestut que trust, without show- 
ing any fraud or unfairness in the transaction; and, 
although the trustee may have given a full price.— 
But, in this State, the law has been settled different- 
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‘This Court, in a case reported in 2 Stewart 47, 
decided that a fair purchase by a trustee, at his own 
sale, would not fe disturbed. The rule is also well 
settled, both in Hugland and the United States, that 
if the cestuc que trust, with knowledge of the facts, 
consent to the purchase by ihe trustee, or afterwards 
approve or acquiesce in if, it will not afterwards be 
set aside. 

In this case, the sale was made by the cestua que 
trust, himself, with full kuowledge of all the facts, 
and for what, at that time, was a fair price: and, to 
permit him to object to it, afler the lapse of time, 
and when circumstances, not then foreseen, have ad- 
ded to the value of the stock, would not only be 
against the a ie iged cases, but contrary to, equity 
and good conscience. 

It is not, however, admitted, that the rule applies 
to such cases as this. ‘The legal title to the stock 
was notin the trustees; bui in the stockholders, who 
alone had the power tos ll. The trustee, in this in- 
stance, was merel} passive; and the reason of the 
rule fails when it is applied to a case like this.— See 
13 Vesey, jr. 601, and Ist Peter's Circust Court Re- 
ports, 368. 

But if this sale be void, for the reason alleged, 
what right has Spence to complain of it. In 1821, 
as the agent of ‘Tilford, he sells the shares in ques- 


a 


‘tion, to Whitaker, and if an injury was done which 


74 


this Court will redress, it was an injury to Tilford, 
and not to Spence. who was a mere agent. 
There is no allegation in the bill that this right of 


action has been transferred to him; nor would it avail 
any thing if there was. as sucha right is. not suscep- 
tible of assignment or transfer. It will not, I pre- 
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. The elaborate investigation which the subject 
appears to have received from the Chancelor in the 
Court below, and the respect I entertain for bis opi- 
nions, together with the learned and satisfactory ar- 
gument, of which we have had the benefit in this 
Court, from the counsel on each side, entitle the case 
to our mature consideration. 

1. The first question proposed for consideration, 
is important in principle and not free from novelty 
or difficulty. The true character and legal effect of 
these stock certificates, in the hands of a dona fide 
assignee, must depend on the law and usage, peculiar 
to such securities, in conjunction with the articles of 
association, from which they emanated. It is con- 
ceded by all, that they are not of the technical character 
of any of the instruments, specified in the.statute con- 


g-cerning “ bonds, notes,” &c.* But, it is contended, 


that they are embraced by the more comprehensive 
words, of “ or other writings, for the payment of mo- 
ney or any other thing;” that, by virtue of. this sta- 
tute, the grantors or makers of the certificates, when 
sued thereon, by an assignee are entitled to the same 
matters of defence, which are provided for obligors 
or payors, in case of assigned bonds or notes—among 
others, to the benefit of any set-off against -the first 
holder of the certificates. 

It may be useful to speculate a moment, on the 
consequences of the principle contended for. The 
same individual might be the first or subsequent hold- 


-er of many certificates, a separate one having issued 


for each share. ‘Tilford held nineteen certificates, 
which he could have assigned to nineteen different per- 
sons. Had he held them as assignee, so far as de- 
pends upon the articles of association, and the equi- 
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ty of the lien, they would have been no less charge- 
able with his debts, for lots purchased of the com pa- 
ny. In either case, the assignments by him, might 
have been made at as many different times as he had 
shares, and there were changes in the amount of 
profit or loss on the stock: so that the amount due 
thereon, at the time of assignment would have been 
different on each several certificate. If the profit 
on the stock, be claimed as a set-off, on the ground, 
of iis being an interest which the debtor has assign- 
ed, as in case of a bond, note, &c., the claim can 
extend only to so much as bad accrued at the time 
of the assigument, and interest, damages or, the 
like, which would accumulate as a legal consequence: 
for no right to any thing more, had ever vested in 
the assignor—consequently be could never have as- 
signed more. Then, bow could the set-off, claimed 
against the former holder, be apportioned among the 
several assignees ? 

If the claim be sustained, with reference to the 
thé value of the stock, when assigned, or any other 
time, the assignor proving insolvent, in justice and 
equity, it would seem, that each assignee should con- 
tribute his proportion in discharge of the lien. If 
more has been recovered against one, how is he to 
coerce contribution from the others? There is no 
privity between them. The fact is also material, in 
this view of the subject, that the accruing profits on 
the stock, according to the articles were to be 
annually paid over to the respective holders of 
the certificates: the necessary consequence of which 
was, that the right to the dividends, as they periodi- 
cally accrned, vested directly in the holders of the 

3 v. P. 40 
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certificates for the time being; and the assignors, 
never having had any title to them, they could not 
be set against their debts. 

In these’ several respects, I think there is an ob- 
vious difference between these certificates and any 
of the instruments, intended to be embraced by the 
statute referred to, which entitles the maker to the 
bevefit of any payment, discount or set-off, made, 
had or possessed against the payee or obligee, before 
notice of the assignment. 

Could it be said, that all the profits to arise on this 
stock, had accrued before the assignment, the fact 
would be immaterial to the principle. The certifi- 
cates were equally assignable before, and the suppo- 
Sition, that they were so assigned, demoustrates the 
objection to the principle. But the fact, that profits 
subsequently accrued, in this case, may be assumed, 
in as much as Whitaker the active trustee and trea- 
surer of the company, after the right had been 
transferrred to Spence, estimated -the value of the 
stock at only about one fifth of its subsequent value. 

I recognise the principle, that it is only by statute 
authority, that the payor of a note, or obligee of a 
bond, when sved by, and in the name of an assignee, 
can set-off a demand against the payee or obligee.— 
Whether the statute of Anne introduced a new prin- 
ciple, by attaching to promissory notes, payable to 
bearer, negotiable qualities, or .whether the statute 
was, in this respect, only declaratory of the common 
law; yet, in either view of that mooted question, 


' statute authority is necessary, to enable a defendant, 


when sued by an assignee, who has a right of action 
in his own name, to avail himself of a set-off, due 
from the assignor, or any other, not a party to the 
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suit. In this respect a set-off stands on a different 
principle from failure or illegality of consideration, 
or any other vice in the contract. In cases of the 
latter kind, the defence is available, at common law, 
in an action by the assignee, if be received the ne- 
gotiable instrument after due, because non-payment 
at maturity furnishes a ground of suspicion: or if he 
received the security before due, having actual no- 
tice of such ground of defence. 

But this right of defence does not, at common law, 
apply to sets-off, which do not impugn the validity 
of the instrument sued on. It is true, that an as- 
signee who sues upon a chose in action, which, by 
law, is not negotiable, or assignable, so as to enable 
him to sue in his own name, is subject to be set-off, 
by a debt against the assignor; but it is so, because 
the assignor is the plaintiff in the action, and the 
assignee is only the cestui que use. There, the debts 
are mutual between the plaintiff and defendant. 

But, even in such cases, where the defendant ob- 
tains the set-off, after notice of the transfer, law, as 
well as chancery will protect the equitable interest 
of the assignee, and disallow the set-off against him, 
I presume it will not he contended, that the assign- 
or of these certificates could, after the assignment, 
maintain any action upon them, in his own name, el- 
ther in law or equity. 


815 


a eee 


The case of Norton vs. Rose,a which is supposed .9 wash, 
by the counsel for the defendants, to be decisive in bis” 


favor, is believed to sustain no principle, inconsistent 
with the views I have advanced. The Court there 
held, that an assignee of a bond, under the statute 
of. Virginia, though for a valuable consideration, and 
without notice, took the same, subject to all the equi- 
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ty of the obligor, against the obligee. In that State 
a statute exists, similar to ours, authorising the as- 
signee to sue in hisown name; but it coutains a pro- 
viso, that in such cases, the defendant shall have 
the benefit of all just discounts, which he can prove 
‘before notice of such assigument,giventobim. The 
proviso, however, was considered as having no other el- 
fect in that case, than to show that the statute did 
not render the instruments embraced by it, negotia- 
ble, by putting them on the footing of inland bills 
of exchange, as was done by the statute of Anne.— 
But it was perfectly clear, and so considered by the 
Court, that the bond, in that case, was of the de- 
scription of securities contemplated by the statute, 
and thereby rendered assignable by indorsement, but 
not negotiable, so as to deny the defendant the bene- 
fit of discounts, either legal or equitable, befure no- 
tice of the assignment. 

This latter is the only difficult question on the 
point now under consideration. It is whether our 
statute applies to instruments such as these stock cer- 
tificates. If it were conceded that it does, in all re- 
spects, to the same extent with bonds or promissory 
notes, the claim of set-off could not be resisted. This 
being the main question, but few of the authorities 
relied on by the counsel can materially aid our de- 
cision; and for this reasonthey will receive less con- 
sideration than they would otherwise require. 

The opinion of this Court, in the case of Smzth vs. 
Anderson, is not in point. The set-off there claimed 
and allowed was against promissory notes, in the or- 
‘dinary form, between individuals, and given for defi- 
nite sumsof money. payable at fixed periods. The 
matter offered as a set-off, was money actually paid 
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for the use of the payee inthe notes. From this no- 
tice alone, it sufficiently appears to be inapplicable 
tomy present enquiry. The question is altogether 
different, whether certificates of stock in this and si- 
milar associations or companies, do not constitute a 
different class of secura/res or property, which whe- 
ther techuically negotzadble or vot, as bills of exchange 
and the like, are equally exempt in the hands of a 
bonu fide subsequent holder, against any claim of 
set-off agains‘ a prior holder. 

The decision must materially depend on the terms 
of the articles of association, under which the certifi- 
cates issued, and the nature and object thereof. That it 
was competent for the Company, by their articles, to 
have retained alien on the certificates, as well as on 
the lots sold, to secure the purchase money for the 
latter, can not be questioned ; yet it may be doubted, 
if they could have done so with good faith, without 
expressing the lien in the certificates, as they did in 
the title bonds, or giving it publicity in some other 
way. The eXpress provision for the lien in the bonds, 
and none in the certificates, furnishes a strong’im- 
plication that it was not retained in the latter, or so 
intended. If it be farther found that the articles have 
expressly retained the lien ou the certificates for other 
claims or demands, and none for the prive of lots to 
be sold, this will warrant a still stronger inference 
against its existence in the latter case. : 

The articles (see 2d,) provide that each share shall 
contribute equally to the payment of the lands to the 
general government, and all other expenses of the 
Company, and shall entitle the owner thereof (by as- 
signment or otherwise) to an equal proportion of all 


profits and proceeds of the joint stock. The pay- 
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ment on each share shall be made oi such notice aud 
at such times:and places, ads the trustees shall, by 
their rules, preseribe ; aud every share on which any 
payment shall not be made, when required, shall be 
forfeited to the Company. (3d )—The trustees shall 
issue certificates for each share. (4th.)—The certi- 
ficates shall be assignable, &c. The assignee, and 
the heirs and representatives of stockholders, shall re- 
spectively be entitled to all the privileges and benefits, 
and subject to all the penalties and conditions, of the 
original parties. 

Much reliance is had on this fourth article, and 
the argument deduced from it, that 11 places the hears 
and representatives of the stockholders on the same 
footing with the asszguee, and the former cannot be 
in a better situation than the ancestor, or less liable to 
the set-off. Tothis itis considered a sufficient answer 


to say, that the provision requires ouly that the heirs 


and representatives of the original stockholder shall 
be subject to all hs halilties, and the heirs and re- 
presentatives of an assignee subject only to all his; 
and in either case, the responsibility shall exteud alone 
to the charges,’ “expenses” and demands provided 
for by the articles, as entered into by and between 
“the original parties;” but that the assignee, bis 
heirs or representatives, or the stock held by the for- 
mer at the time of his death, should be chargeable 
with the price of lots purchased by the immediate or 
any remote assignor of the certificate, seeins never to 
have been contemplated by any clause or sentence in 
the articles. 

It would be worthy of consideration, whether, if 
the stock be subject to set-off by the debt of the ori- 
ginal assignor, it would not be equally so by the debt 
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of the last or any intermediate assignor. The lat- 
‘ hold- 


ter would have been no less the “owner” or ‘ 


er’ of the stock than the former. It surely could 
never have been intended to embarrass the stock by 
incumbrances of this:kind, which must have pre- 
vented their circulation. 

The eighth article directs, that, after the town 
shall have been laid off, the trustees shall sell at 
public sale to the highest bidder, at such times, and 
“on such terns as they may think proper, the lots 
therein,” not included in any reservations or dona- 
tions they may Have made. 

The 10th requires the trustees to keep register 
books shewing the state of the funds of the Company, 
the expenditures, debts due to and from the Com pa- 
ny, and monies in their hands, which book shall, at 
all times, be open to the inspection of every stock- 
holder. No right of such inspection is secured to 
others who may be about to purchase the stock. 

_ Article 11; directs, that out of the proceeds of sales, 
the trustees shall retain what shall be necessary to 
pay the “expenditures,” which have been made in 
the business of the Company, and gthe debts be- 
coming due from the joint stock, to pay (the govern- 
“ment) for said laads, or for other purposes, and which 
can not be provided for in due time ont of other 
funds.” Here is no recognition of the right to re- 
tain proceeds for the payment to the Company for 
lots sold, but the contrary is implied. 

The 12th article requires, that at least once in 
every twelve months, on the first day of November, 
annually, the acconnts of the Company shall be so 
stated as to shew wht is due to eich share, and the 
same shall be paid to the “owner of the certificate,” 
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on the productton thereof, “unless said certificate 
shall have been forfetled according to these articles.” 
This appears farther to preclude the right to retain 
or withhold dividends, to be offered as sets-off against 
the debts of a former “owner” of the certificate of 
stock. 

The t4th article provides that the owners of said 
certificates, whether original holders or assignees, 
and their representatives respectively, shall be enti- 
tled to all actions at Jaw and equity for a breach of 
these articles or any part thereof, as fully “as ifeach 
of sacd owners were here, by his own proper name 
made a party to this agreement.” Then, as the as- 
signee and his representatives, after assignment, are 
to bd treated and regarded in the same light as if they 
had been the original holders of the certificates, debts 
or demands against other individuals, can not be 
available as sets-off against them. 

I have noticed the substance of every provision in 
the articles which appears to have the least bearing 
on the question under consideration, and they ap- 
pear to me to exclude the idea of any lien upon, or 
right to set-off any portion of the dividends on assign- 
ed certificates, in discharge of debts due the Compa- 
ny or their trustees, from former holders, for the price 
of lots purchased by them. This effect and intent 
I think, are rendered the more evident, from the fact, 
that the trustees, in the execution of their authority, 
to wrescrthe the terms on which the lots were to be sold, 


‘(see 8th article,) required bonds with personal secu- 


rity, and by their title bonds to purchasers of lots, 
expressly retained a lien on them, for the payment of 
the consideration. In these respects, no difference 
was made between stock-holders and others who be- 
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came purchasers; they took the same security from 
holders of stock as was required from strangers, and 
we may presume a lien, or right of set-off against 
the stock was deemed unnecessary. It would seem 
to have been a rational conclusion, that the purcha- 
ser’s bond, with security deemed sufficient at the 
time; together with a lien on the lots, for which the 
debts, were owing, (the lots in most instances being 
purchased for the purpose of being improved,) would 
have furnished ample security. That such was the 
design of the trustees, I can not doubt; but whether 
it should prove so or not, they have provided no other 
security. While it must be conceded that the Com- 
pany, or trustees, had no power to adopt rules which. 
were repugnant to the laws of the land; and that, 
being incorporated as a body politic, they could act 
‘only as an individual, or a voluntary association of 
individuals ; yet they had the undoubted sight, in 
their contracts, to stipulate such terms, and prescribe 
such rights, forfeitures aad conditions, as were not 
prohibited by law: consequently, they had a right, 
while adopting the articles for their government, and 
issuing the certificates for the stock, to have provided 
a lien upon them for debts due the Company from 
the original or any subsequent stock-holders, and hav- 
ing declined the insertion of any such stipulation, in 
either instrument, they could not afterwards claim it. 
On principles of analogy, the case of Mandeville v. 
The Union Bank of Georgetown," may be regarded as+9Cranch, . 
a strong authority in this case. In that case, Man- 
deville had executed a promissory note to C. J. Nourse 
or -order—negotiable at the Union Bank of George- 
town—payable at the Potomac Bank in Alexandria ; 
3 v. P. 4] 
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the same having been made in the county of Alex- 
andria. The note was discounted in the Bank in 
which it was expressed to be negotiable. When 
sued upon it by the Bank, Mandeville offered to set- 
off, anote and acceptances of Nourse, of subsequent 
date, against his own note, upon which suit was 
brought by the Bank as indorsee. In support of the 
set-off, it was contended, that as the contract was 
subject to the laws of Virginia, which allowed the 
defendant to set-off against the assignee of a promis- 
sory note, any just claim which he had against the 
original payee before-notice of the assignment, the - 
defendant was entitled to the benefit of this defence. 
Chief-Justice Marshall delivered the opinion of the 
Court, and said it was entirely immaterial, whether 
the question was governed by the laws of Virginia, or 
of Maryland. By neither of them could the discounts 
claimed @y Mandeville be allowed: that by making 
his note negotiable in Bank, he authorised the Bank 
to advance on his credit, to the owner of the note, 
the sum expressed on its face: that it would bea 
fraud on the Bank, toset up off-sets against the note, 
in consequence of any transactions between the par- 
ties. These off-sets were waived, and could not, af- 
ter the note had been discounted, be again set up. 

In one respect, at least, the objection to the off-set 
in that case, was less forcible than in this, in that the 
note against which it was offered, was for the uncon- 
ditional payment of a sum certain, on a fixed day.— 
Here, the amount was contingent; payable at differ- 
ent times, and on condition that calls for payment to 
the United States on the lands, should be promptly 
met by the holders of the certificates for the time be- 
ing; otherwise the same to be forfeited. The inten- 
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tion also to authorise the negotiation of these certifi- 
cates was no less manifest, than it was in respect to 
the note drawn negotiable in Bank ; and the tenden- 
cy todefraud the assignee, by the claim of a set-off, 
about the same in either case. 

We do not perceive the difference, in principle, 
so far as this question is concerned, between these 
certificates, and certificates for stock in a bank or oth- 
er incorporated company, which, by their charter, 
are made transferable by assignment. Certificates 
for bank stock, are not usually declared by the char- 
ters, to be negotiable, nor the right to set off de- 
mands against the assignors, to the prejudice of the 
assignees, expressly denied—yetjsuch right is believ- 
ed never to have been sustained. The idea seems 
to have prevailed universally, that the allowance of 
such sets-off was incompatible with the nature and 
abject of such institutions; and we consider the 
same views alike applicable to associations of the 
character of the one in question. 

The assignment of these certificates of shiv has 
been attempted to be assimilated in argument, to an 
assignment by a copartner, of his interest in the con- 
cern—in which case the assigned interest would be 
subject to be discounted to the amount of all debts 
existing against the assignor, in favor of the other 
partners. ‘To this argument, it is sufficient to reply, 
that an ordinary partnership is so far different from 


this association, as to destroy the force of any analo- © 


gy between them, in reference to this question: that 
it is so, from the circumstance alone, that by law, 
such partner’s interest is not assignable, so as to con- 
stitute the assignee a partner, in lieu of the assignor: 
It is not to be doubted, however, that partners are 
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competent, by the terms of their articles, to make 
valid stipulations to this effect, and render such bind- 
ing on themselves, as this company have done, by 
the terms, of their association ; with the nature of 
which, such assignments are far more consistent. 

After the views already taken of the case, the re- 
maining questions may be briefly disposed of. 

2. In reference to the second point, it is to be ob- 
served, that Whitaker was the chief agent in ull the 
company transactions—that he was the most active 
trustee, and also the treasurer—that his situation 
must have given him an intimate knowledge of the 
state and condition of the affairs of the company— 
that no other coyld have any satisfactory knowledge 
concerning them, unless derived through him. That 
Spence, after he had acquired an interest in all Til- 
ford’s stock, by having received possession of the certi- 
ficates, and a power of attorney to represent them, and 
sell them for his own benefit; and this, for a valua- 
ble and sufficient consideration, could not ascertain 
from Whitaker the true situation of the concern, or 
any thing near the value of the stock. On the con- 
trary, that Whitaker had failed to keep a register of 
the accounts, as, by the articles, he was required to 
do; and of which, if kept, Spence, as a stockholder, 
would have been entitled to an inspection. This, at 
least, would have shewn him the amount of credit 
afid debit, for and against the company ; and, conse- 
quently, the data from which an estimate of the va- 
Ipe of the stock could have been formed. For the 
want of correct information, he was induced to be- 
lieve, that the shares, which afterwards proved to be 
worth four hundred and fifteen dollars, each, were 
only of the value .of ninety-two dollars and nine- 
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ty-four cents, and to sell six of them to this trus- 
tee, at this grossly inaderjuate price. The unequal, 
unjust and oppressive bargain, was the resuli, otain- 
ly of Spence’s erroneous impression, that Tilford’s 
debt, (nearly equal in amount, to the value of. the 


certificates, ) operated as a lien or incumbance on the 


stock, which Spence held, am! part of which he ten 
sold to Whitaker. This was at the lime when the 
call was to be met, hy the stuck-holders, for money 
to pay the government the original land debt—when 
a failure to pay, would produce a forfeiture @f the 
stock, and when Spence was under the necessity of 
relying, for the imeans to meet the call, on the divi- 
dends of the stock, or a sale thereof. 

The important -fact here alluded to, and which 
cannot be without ils influence on this point, is,that 
this erroneous estimate of the value of the certificates, 
and the idea of the incuinbrance upon them, were 
created, and strenuotisly insisted upou by Whitaker; 
who, being the trustee, liad a much better opportu- 
nity of knowing the true value, than Spence, or any 
other, and, in whom confidence had been reposed, 
for this purpose, and for his correct management of 
the same. : 

These circumstances appear to present a case, to 
which the principle, that a trustee, in whom faith 
and confidence have been reposed, and whose agen- 
cy imparted to him a more intimate knowledge of the 
condition and value of the subjects of the trust, than 
the cestwe que trust, or others, could possess, and who 
has taken advantage of his superior knowledge, to 
force an unequal bargain, is peculiarly applicable, 
on the ground of either-constructive or intentional 
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fraud. It may be, that stock had previously sold at 
only the same rate, the sales, perhaps,’effected in the 
same way; but, it cannot be maintained that a fair 
price was given by Whitaker—but the contrary fact, 
that he purchased at much less than half the value, 
is most manifest. 

Admitting the principle, that in such cases, the 
subsequent approval or assent of the cestuz que trust, 
or his ratification of the sale, will remove the objec- 
tion of fraud; yet, the argument, in this case, that 
Spen¢’s prior approval and assent, the contract ha- 
ving been made with him, should have the same ef- 
fect, cannot be sustained, for the obvious reason, that 
it was in effecting this purchase, that Whitaker avail- 
ed himself of his superior knowledge and power, to 
secure the advantage complained of—an objection, 
which has never been waiyed. We are of opinion, 
that, whether the evidence of artifice, misrepresenta- 
tion and fraudulent design alone, would be sufficient 
to avoid and annul this contract, that these circum- 
stances, existing between a trustee and cestui que 
trust, are amply sufficicnt, according to the current 
rules of decision, in England and America, and 
which have, in several previous cases, been recognis- 
ed by this court. 

We, therefore, on the ground, that the sale of the 


six shares from John Spence, as attorney in fact, for 


Tilford, to Whitaker, was fraudulent and void, declare 
@ rescission of it. 

That Spence, at the time, acted in the capacity of 
attorney for Tilford, is considered immaterial, as the 
former had previously acquired the beneficial inter- 
est in the certificates, and then held an equitable ti- 
tle to them. 
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3. On the third point, it is sufficient, to say, that 
Whitaker, having been the active agent as trustee 
for all the company, while the members generally, 
were not required to render any personal services— 
and, especially, for the reason that he also served 
the company as treasurer..a duty confided to, and re- 
quired of him alone, his claim, in this respect, is dis- 
% —_‘tinguishable frum the claim for personal services, by 
, ordinary trustees, or partners in trade.—That, in 
justice and equity, he was entitled, to reasonable 


J compensation for his services ; and, as it does not ap- 
; pear, that the compensation allowed him, by the de- 
‘ cree of the Circuit Court, was exorbitant or unrea- 
t sonable, the decree, so far as relates to this allowance, 
f is affirmed. 
. a 4. As respects the allowance of the five hundred 
' dollars, as a fee against the complainant, for the de- 
’ fendants” counsel, in this case, a consequence of our 
Pe decision on the two first parts, is, that, however just 
. the claim of the counsel to this amount of compen- 
, sation, itis no charge against the party who was 
F compelled to sue, and against whom they were inter- 
: posed. 
1 The resulé of these views is, that the decree of 
‘ the Circuit Court be reversed, in relation to the 
points: considered, except so far as it allows the fif- 
e 


teen hundred dollars to Whitaker, for his services, 
. and in this, that it be affirmed. That this Court, 


° having the necessary data, wilf proceed to render 

such decree as the Circuit Court should have render- 
f ed: therefore, the clerk of this Court is directed to 
e 


‘compute the amount due the plaintiff in error, accord- 
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ing to the principles of this opinion, and prepare a 
decree accordingly, and charge the defendants in er- 


ror with all the costs of this Court and the Court 
below. 


Hopkins, J., not sitting. 





